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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE ” 
SUPREME COURTS. 


AGENT. 


§ 35. Lire.— Waiver by.— Non-payment of Premium,—The 
second semi-annual premium was not paid when due; the insured 
died within thirty days thereafter. The policy was written by 
the general agents of the company, who consented, upon the ap- 
plication of the local agent to whom it was delivered, that the 
premiums for the first year might be paid at any time within 
thirty days after due. The general agents had been in the habit 
of employing sub-agents, and paying them out of the premiums 
with consent of the company, and had been in the habit of re- 
ceiving premiums from the agent at any time within thirty days 
after due. Held, that the general agents had authority to ex- 
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tend the time of payment in the absence of any restriction on 
their authority, and the policy provision, that “agents are not 
authorized to make, alter, or discharge contracts, did not apply 
to the general agents representing the company, who might, prior 
to the time when the premiums were due, waive the provisions 
regarding forfeiture for non-payment when due. 

Sheldon vs. Atlantic Fire Ins. Co., 26 N. Y., 460; Wood vs. Poughkeep- 
sie Ins. Co., 32 ib., 619. 


Marcus vs. St. Louis Mutual Life Ins. Co. , 
Rep’d Jour’), p. 186. N.Y. C. A. 


§ 36. Lire—O/f Insured. — Non-payment of Premium.— 
Waiver of. —Forfeiture—The agent had no authority to receive 
premiums or dues after the first. All subsequent payments were 
to be forwarded by the insured direct to the company. The pay- 
ments were made in the shape of “mortuary dues,” upon the 
death of a member, and on demand of the company sent to the 
members direct. Some of the members had been accustomed to 
hand their dues to the agent for transmission, but receipts were 
invariably returned to policy-holders direct, who were informed 
in the notices how to remit at the company’s risk. The insured 
had been accustomed to remit direct, but the agent was indebted 
to him, and promised in consideration to pay future sums that 
might be due. It did not appear that the insured knew of the 
agent’s habit of transmitting premiums, or that the company re- 
garded him as acting otherwise than for the insured in doing so. 
Held, that an unauthorized waiver by a self-constituted agent is 
not obligatory upon the principal, who has never heard of nor 
acquiesced in the waiver. Held, that the agent, in undertaking 
to pay the dues, acted as agent of the insured and not of the 
company, and a forfeiture resulting from non-payment was not 
waived by the agreement. 

Co-operative Life Ins. Co. vs. McComico. 

Rep’d Jour’, p. 173. 


APPLICATION. 


§ 37. Lire.—Untrue and Fraudulent Statement in.—Representa- 
iton and Warranty.—It is well settled that untrue statements in 
matters vital to the agreement, even if without fraudulent intent, 





1877.] Application. 163 


will vitiate the insurance contract, and an instruction that only 
intentional fraud will avoid the policy, is error unless sucli in- 
struction be authorized by some special feature. 

Bliss on Ins., 3 52 ; May on Ins., 2 181, 182. 

Stipulations in the body of the policy are warranties, any de- 
viation from which will defeat a recovery, regardless of their 
materiality. 

Bliss on Life Ins., 3 55 ; May on Ins., 2 183. 

The weight of authority favors the application of the same 
doctrine to stipulations contained in a separate instrument which 
are so referred to in the policy as to be made a part of it. 

Bliss on Ins., 3 57, and authorities there cited. 


An express declaration in the policy that the application is 
made a part, is not necessary to produce that effect. It is not 
every reference to the application in the policy that will make 
the former a part of it, but only those which so declare, or such 
as are plainly intended to be the basis of the contract, and upon 
the faith of which it is expressly stipulated that the policy was 


issued. 

3 Gray, 580; 35 Conn., 255. 

Where the applicant agreed in the most explicit and solemn 
manner in the application that the policy should be void if the 
statements were untrue or fraudulent, or if she had been guilty 
of any concealment or suppression, and the policy recited that it 
was issued in consideration of the statements in the application, 
and further declared that it was issued upon the faith of those. 
statements ; Held, that the answers in the application were so 
made part and parcel of the policy ; that if not technical war- 
ranties they were at least representations as to the substantial 
truth of which the parties pledged themselves, regardless of their 
fancied materiality. Held, that an additional, proviso. in the policy 
that it shall be void if fraud has been practised, must be inter- 
preted to embrace legal and constructive as well as actual fraud, 
and not as excluding from the penalty false answers that might 
have been given without a fraudulent intent. It was error to in- 
struct otherwise. Where the answers were materially false the 
policy was avoided by their falsity, even though given without 
fraudulent intent. 
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Jeffries vs. Ins, Co., 22 Wall., 48 (4 Ins. L. J., 386) ; Adtna Ins. Co. vs. 
France, 91 U.S. (S. C.) 512 (5 Ins. L. J., 257.) 


Co-operative Life Ass. vs. Leflore. 
Rep'd in next number. 


ASSIGNMENT. 


§ 38. Lire.—Of Policy without Consent.— Title.— Question for 
Jury.—A life insurance policy may be transferred by delivery, 
without writing. 

St. John vs. American Life Ins. Co., 13 N. Y., 31. 
~ A declaration in the policy that it shall be void if assigned 
without the company’s consent avoids the policy, at the option 
of the insurer, if so assigned without consent. The policy pro- 
vided that it could “ be assigned only upon the written approval 
of the company, but the insured may, if this policy is not as- 
signed, at any time change the beneficiaries, or surrender the 
policy to the company.” Held, that a declaration that the policy 
can only be assigned upon the written approval of the company, 
without affixing the penalty of forfeiture, does not avoid the 
policy in case of breach. The assignee would be entitled to en- 
force the contract subject to any defenses which might have been 
interposed if no assignment had been made. The insured handed 
the policy to the agent with a request to keep it for his wife. 
The agent told him he should have a written power of transfer 
to his wife on the policy ; the insured promised to do so, but 
died soon after without having done so, and the agent retained 
the policy. Held, in asuit by the wife to recover against the 
company, that it was error to grant a nonsuit on the ground 
that she had shown no title ; the intention of the parties was a 
question for the jury. 

Marcus vs. St. Louis Mutual Life Ins. Co. 


CONSTRUCTION. 


 § 39. Fire.—Of Terms in Pclicy.— Testimony of Experts.— 
The insured kept a dry goods and grocery store at A., where the 
insurance was effected through the local agent. Held, that it 
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was not error to exclude the testimony of experts as to the mean- 
ing of the terms “dry goods” and “ groceries” in the policy, 
where the witnesses did not speak of the import of those terms 
at A. It might perhaps be the duty of the court to instruct, as 
a matter of law, that the terms as used include such goods and 
merchandise as are usually kept in such stores as are called dry 
goods and grocery stores at the place where the insured did 
business. 

Germania Fire Ins. Co. vs. Francis. 

Rep’d Jour’l, p. 235. Miss. 8. C. 


CONTRACT. 


§ 40. Lire.—Construction of —Contracts of insurance are to 
be regulated and determined by the same rules that govern or- 
dinary agreements, with neither more nor less favor than in other 
cases. 

Co-operative Life Ass. vs. Leflore. 


CONTRIBUTION. 


§ 41. Fime.—ZLiability of Policy.—The policy provided that in 
case of other insurance upon the property, whether prior or sub- 
sequent, the insured should be entitled to recover from the com- 
pany only its pro rata share of the loss, “ without reference to the 
dates of the different policies, or their invalidity from want of 
notice of this or other insurance, or from the violation of any of 
their conditions, or the insolvency of any or all the other insur- 
ance companies.” 

Held, that when the insured firm treated another policy, which 
had been issued to the original members of the firm by the H. 
company before the partnership, and whose validity might be 
questioned, as a valid insurance, and had transferred their 
claims under it toa third company, the defendant company had 
a right to regard it as contributory under its policy clause. The 
question as to how the H. company might regard its policy was 
immaterial. 

Case as first reported in 33 Mich., 188 (5 Ins. L. J., 664). 
L. L. & G. Ins. Co. vs. Verdier. 
Rep’d Jour’l, p. 202. 
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EVIDENCE. 


§ 42. Lire—Unswirn Pleadings as.—Accident.—Medical Ex- 
aminer.—The unsworn pleadings of a party cannot be introduced 
against him as an admission of the statements contained in them, 
but a court record containing such pleadings is admissible to 
show that a suit had been brought to recover on an accident, 
where the question as to the falsity of a statement in the appli- 
cation, that the insured had never met with an accident, was in- 
volved. It would have been proper to instruct that the language 
of the pleadings was not to be regarded, or to have excluded them, 
provided the suit had been admitted or allowed to be shown by 
parol. The medical examiner who approved the application was 
asked whether he would have given such approval had he known 
of a previous dangerous illness of insured which had been put 
in evidence. Held, that the authorities are conflicting whether 
such evidence is admissible ; citing against their admissibilty— 

Dennell vs. Bederly, 1 Holt’s N. P. C., 283; Jeff. Ins. Co., vs. Catheal, 
7 Wend., 73; Mubry vs. Mohock Ins. Co., 5 Gray, 541 ; Lyman vs. St. Louis 
Mutual Ins. Co., 14 Allen, 330; Rawls vs. Am. Mutual Ins. Co., 27 N. Y., 
282. Per contra: Berthen vs. Loughmen, 2 Stark., N. P. R., 288; Web- 
ber vs. East., R. R. Co., 2 Met., 147; Kern vs. St. Louis Ins. Co., 40 
Mo., 19 ; Howe vs. New England Ins. Co., 2 Curtis C. C. R., 180; Hart- 
man vs. Keystone Ins. Co., 21 Penn. St., 467. 


Co-operative Life Ass. vs. Leflore. 
—§ 37. 


§ 43. Lire.— Declarations of Insuwred.—Where the policy is 
the contract of the wife, for whose benefit the insurance is ob- 
tained, and not that of the husband insured, declarations of the 
latter as to facts existing prior to the date of the policy, touch- 
ing his health or family history, made after the insurance had 
been effected, are not admissible. 

Wilson vs. Life Ass. of America. 

Rep’d Jour’l, p. 240. 


JURISDICTION. 


§ 44. Fime—Of State over Foreign Corporations.—Agree- 
ment not to Remove to Federal Courts.—Revocation of License.— 
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The legislature of Wisconsin enacted that if any foreign insur- 
ance company should transfer a suit brought against it from the 
State to the Federal courts, it should be the duty of the Secre- 
tary of State to revoke and cancel its license to do business 
within the State. The C. company removed a suit in violation 
of such an agreement, and procured an injunction restraining 
the Secretary of State from revoking its license. Held, that an 
agreement to abstain from resorting to Federal courts is void as 
against public policy, and the statute is in conflict with the Con- 
stitution of the U. S., and void. 
Home Ins. Co. vs. Morse, 20 Wall., 445. 


But a State has the right to impose conditions to the transac- 
tion of business within its limits by an insurance company char- 
tered by another State, which are not in conflict with the laws or 
Constitution of the United States. 

Paul vs. Virginia, 8 Wall., 168; Ducat vs. Chicago, 10 Wall., 410; La- 
fayette Ins. Co. vs. French, 18 How., 494; 18 Pet., R. 519; Bank of Au- 
gusta vs. Earle, 13 Pet., 586. 

It has the right to entirely exclude such corporation from its 
territory, or, having given a license, ‘to revoke it at discretion, in 
the absence of an explicit contract to the contrary. 

Rector vs. Philadelphia, 24 How., 300; People vs. Roper, 55 N. Y., 


629 ; People vs. Commissioners, 47 N. Y., 50; Humphrey vs. Pegues, 16 
Wall. ; Tomlinson vs. Jessup, 15 ib., 454. 


The motive of the State in doing so is not open to inquiry. 
The company has no constitutional right to transact its business 
there, and its exclusion violates no constitutional right. The act 


complained of must be illegal to make it a subject of judicial 
inquiry. 


Crandall vs. Nevada, 6 Wall., 35; Almy vs. State of California, 24 How., 
169 ; Brown vs. State of Md., 12 Wheat., 419; Henderson vs. Mayor of 
New York, 92 U. S. R., 265 ; 7 How., 572. 


Held, that a State has the power to judge of the cases and de- 
termine for what cases and in what manner the license shall be 
revoked, and may compel the foreign company to abstain from 
the Federal courts or cease to do business within its territory. 
Held, that the injunction cannot be sustained. 


Doyle vs. Continental Ins. Co. 
Reported Jour’l, p. 177. 
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NOTICE. 


§ 45. Fire.— “ Forthwith.”—Waiver—— The policy required 
that in case of loss notice must be given to the secretary forth- 
with, and within thirty days a particular account must be de- 
livered to the secretary. The policy was procured through the 
local agent, and was subsequently returned to him and forwarded 
to the company for its consent to certain alterations. The com- 
pany retained the policy and canceled it. The insured had re- 
ceived no information of the cancellation at the time of the fire. 
The insured notified the local agent at once, and the general 
agent, through whom the local agent had procured the policy 
of the company, also heard of it, and had an interview with the 
insured. The insured not having the policy, only learned that 
notice was required to be given to the secretary 26 days subse- 
quently, and gave it at once. Held, that “forthwith” does not 
mean immediately, but within a reasonable time, or with reason- 
able diligence after the fire. 

N. Y¥. Central Ins. Co. vs. Nat. Prot. Ins. Co., 20 Barb., 468 ; Inman 
vs. Western Fire Ins. Co., 12 Wend., 452. 

What is a reasonable time depends on all the circumstances. 
Under the circumstances in this case the notice was served within 
a reasonable time, and the facts being undisputed, it should have 
been so decided as a question of law. 

Roth vs. Buffalo State Line R. R. Co., 34 N. Y., 548; Hedges vs. Hud- 
son R. R. Co., 49 N. Y., 223; Willbeck vs. Holland, 45 N. Y., 13. 

When the insured gave the notice, the secretary, under the 
impression that the policy had been properly canceled, claimed 
that the company had no risk, and said nothing about the notice 
being too late. Held, that this was not a waiver of notice. 


Bennett vs. Lycoming Mut. Ins. Co. 
Rep’d Jour’l, p. 189. N. ¥.C. A. 


POLICY. 


§ 46. Fimr— Title—Knowledge of Agent.—Waiver—The po- 
licy contained a condition that “if a building is insured that is 
on leased ground, the same must be specifically represented to 
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the company and expressed in the policy in writing, otherwise 
the insurance shall be void.” Part of the property insured was 
a building on leased ground, which was not expressed in the 
policy. The insurance was procured by L., an insurance agent, 
who was in partnership with D., the authorized agent of the 
‘company, with the assent of D. and knowledge and acquiescence 
of the company. Subsequently, but prior to issuing the policy, 
L. was also appointed its agent by the company, in accordance 
with a promise some time subsisting. L. was informed of the 
fact that the building was on leased ground. Held, that the po- 
licy clause was a condition precedent which, if allowed to take 
effect, rendered the insurance void ab initio. Held, that the in- 
sured and agent meant to contract and did contract for insurance 
of the building on leased ground. 

Cone vs. Niagara Ins. Co., 60 N. Y., 619. 

Held, that knowledge of the agent was knowledge of the com- 
pany. 

Bodine vs. Exchange Ins. Co., 51 N. Y., 117. 

Held, that no objection having been interposed below, to the 
legal assumptign of the court, that L. was the agent of the com- 
pany, it must be conceded as a fact. 

Tallman vs. Atlantic Ins. Co., 3 Keyes, 87. 


Held, that the condition may be waived by the insurer by ex- 
press words, or by acts done under such circumstances as would © 
impute a fraudulent purpose, and as well estop him from setting 
up the condition against the insured. Held, that the intention 
of the parties must be presumed to have been to make a valid 
contract, and the company is estopped by knowledge of the facts 
from setting up the condition. 


Cases of Rowley vs. Empire Ins. Co., 3 Keyes, 557; Plumb vs. Catt. Ins. 
Co., 18 N. Y., 392 ; Ames vs. N. Y. Ins. Co., 14 N. Y., 253 ; Bidwell vs. N. W. 
Ins. Co., 24 N. Y., 302; Bodine vs. Exchange Ins. Co., 51 N. Y., 117 ; Cone 
vs. Niagara Ins. Co., 60 N. Y., 619; Maher vs. Hibernia Ins. Co., C. A.; McCall 
vs. Sun Mut. Ins. Co., C. A., Sept., 1876 ; Pindar vs. Resolute Ins. Co., 47 N. 
Y., 114; Rohrback vs. Germania Ins. Co., 62 N. Y. ; Ripley vs. Aitna Ins. 
Co., 30 N. Y., 186; Trustees vs. Br. Ins. Co.,19 N. Y., 305; Sheldon vs. At. 
Fire Ins. Co., 26 N. Y., 460; Wood vs. Pr. Ins. Co., 32 N. Y., 619 ; Bo- 
hen vs. Williamsburg City Ins. Co., 35 N. Y., 131 ; Bodine vs. Ins. Co., 51 
N. Y., 117; Ludwig vs. Ins. Co., 48 N. Y., 384, and cases cited ; Shearman 
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vs. Ins. Co., 46 N. Y., 582; Myers vs. Life Ins. Co., 27 Penn. St., 268 ; 
Chase vs. Ham. Ins. Co., 20 N. Y., 52; considered and discussed. 


Van Schaick vs. Niagara Ins. Co. 
Rep’d Jour’l, p. 195. N. Y.C. A. 


§ 47. Lire.—Place of Contract.—Misrepresentations under Mis- 
sour Statute——Where the application was made, the policy de- 
livered, and the premium paid in Missouri; Held, that it was a 
Missouri contract. Held, that the Missouri act of 1874, which 
provided that no misrepresentation made in obtaining a life 
policy shall be deemed material, or render the policy void, unless 
the matter misrepresented shall have actually contributed to the 
contingency on which the policy is to become due and payable, 
and whether it so contributed should be a question for the jury, 
comprehended all representations made in obtaining the policy, 
whether technical representations or warranties. 

Lovell vs. Alliance Life Ins. Co. 

Rep. Jour’l, p. 239. 


PRACTICE. 


§ 48. Fire.—Removal from State to Federal Court.—Discon- 
tinwance.—Error.—Where an action was removed from a State 
to a Federal court under a mistaken impression of the party 
shared in by the two courts, that such right of removal existed ; 
Held, that the -action in the State court was not discontinued by 
the removal, and the plaintiff on discovering his error had a 
right to continue its prosecution there. The statutes of Missis- 
sippi requiring no entry of formal continuances, a technical dis- 
continuance cannot result from a chasm in the proceedings. 
The discontinuance spoken of in sec. 679, Code of 1871 of Miss., 
is of a different character and of the nature of a nonsuit. 

3 Black. Com., p. 296. 

The plaintiff cannot complain of an error in the rulings on 
demurrer from which he suffered no injury. 

vV.& M. BR. RB. Co. vs. Ragdale, 46 Miss., 458 ; Wilkinson vs. Cook, 44 
Miss., 367. 

Germania Fire Ins, Co, vs. Francis, 
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TITLE. 


§ 49. Fme—Answer in Application._—Equitable.—In response 
to the question in the application, “ Are you the owner of the 
buildings to be insured, and of the farm upon which they are 
situated?” the insured answered, “ Yes.” The farm was a wed- 
ding gift from her father to the wife of the insured, who held the 
legal title. There was averbal agreement between the parties 
that if the insured would live upon and cultivate the land, pay 
the taxes, pay off an incumbrance, and support the family, the 
legal title should be conveyed to him upon his request. The in- 
sured was acting in accordance with this understanding, and 
prior to the loss the legal title was conveyed to him. Held, that 
the insured had an equitable title, which was sufficient. 

Twiss vs. George, 38 Mich., 253. 

Farmers Mut. Ins. Co. vs. Fogleman. 

Rep’d Jour’l, p. 192. Mica. 8. C, 


UNAUTHORIZED . INSURANCE. 


§ 50. PuaTe Guass.—Construction of N. Y. Laws.—Agent’s 
Liability —Pleading.—The provisions of chap. 463 of the New 
York laws of 1853, as amended by chap. 300 of the laws of 1862, 
and chap. 328 of the laws of 1865, are sufficiently broad to sus- 
tain an action against the agent of a foreign plate-glass company 
which had not complied with the laws of New York, for trans- 
acting unauthorized insurance in that State. Recovery may be 
had under chap. 334 of the laws of 1861. The form of state- 
ment is prescribed by the act of 1853, and a penalty was incurred 
under the act of 1861, by reason of failure to file a statement, 
as well as under that of 1853, for failure to deposit the securi- 
ties and file the certificate. The only effect of the act of 1873 
was to reduce the deposit from $100,000 to $50,000. An objec- 
tion that the act of 1853 was not specifically pleaded is not fatal. 

Nellis vs. N. Y. Cent. R. R. Co., 30 N. Y., 505. 


People vs. McCann, 
Rep’d Jour’l, p. 205. 
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VACANT OR UNOCCUPIED. 


§ 51. Fme.—Construction of the Policy Clanse.—Admissions in 
Proofs of Loss.—The policy provided that if the house should 
become vacated by the removal of the owner or occupant, the 
policy should be void. Held, that the words refer to a perma- 
nent removal and entire abandonment of the house as a place of 
residence. The meaning is not identical with that of a clause, 
that if left unoccupied without giving immediate notice to the 
company the policy should be void. 

Cases of Paine vs. Agricultural Ins. Co., 5 N.Y. Supreme Court Reps., 
619 ; Wusterm vs. City Ins. Co., 15 Wis., 188; Harrison vs. City Ins. Co., 
9 Allen, 231 ; Keith vs. Quincy Ins, Co., 10 Allen, 228, distinguished. 

Where there was evidence that the insured still retained the 
house as his place of residence, with the intention of returning 
after a temporary absence, it was a question for the jury whether 
the house had been vacated by the removal of the occupant. A 
statement in the proofs of loss as to the premises being vacant, 


did not preclude the insured from showing the circumstances 
under which they became vacant. 

55 N. Y., 229. 

Cummins vs. Agricullural Ins. Co. 

Rep’d Jour'l, p. 135. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF MISSISSIPPI. 


Ocrozrer Term, 1876. 


Error from Montgomery County Circuit. 


CO-OPERATIVE LIFE INS. CO., Plaintiff in Error, 
vs. 
SARAH E. McCOMICO, Defendant in Error.* 


The agent had no authority to receive premiums or dues after the first. All 
subsequent payments were to be forwarded by the insured direct to the com- 
any. These payments were made in the shape of ‘‘ mortuary dues” upon 
the death ofa member, and on the demandof the company sent to the mem- 
bers direct. Some of the members had been accustomed to hand their 
dues to the agent for transmission, but receipts were invariably returned to 
policy-holders direct, who were informed in the notices how they might remit 

at the company’s risk. 

The insured had been accustomed to remit direct, but the agent was indebted to 
him, and promised to pay in consideration future sums that might be due. It 
did not appear that the insured knew of the agent’s habit of transmitting pre- 
miums, or that the company regarded him as acting otherwise than for the in- 
sured in doing so. 

Held, that the agent, in undertaking to pay the dues, acted as agent of the insured 
and not of the company, and a forfeiture resulting from non-payment was not 
waived by the agreement. 


Judgment reversed. 


* Decision rendered January 22,1877. To appear in 53 Miss. Reports. 
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W. R. Bargspatz, (deceased) of Grenada, Miss., for Plaintiff’. 
Watrer & Watrer, Holly Springs, Miss., for Defendant. 


CuHatmers, J. 

A. J. McComico took out a policy of insurance on his own life, in 
favor of his wife, in the company of plaintiff in error. 

He failed to pay the annual premium due last before his death, 
and thereby, according to the terms of the policy, it became for- 
feited. , 

His widow, nevertheless, obtained judgment for the full amount of 
the policy on the following state of facts : 

H. L. Duncan was the agent of plaintiff in error, to solicit insur- 
ance throughout a number of counties in the northern part of the 
State. By the terms of his appointment, which was put in evidence 
by plaintiff below, (Mrs. McComico,) he had no authority to receive 
payments of any premiums or dues to the company, save the first 
one, which was payable at the time of effecting the insurance. All 
subsequent dues were to be forwarded to the home office. 

The system of conducting the business of the company was peculiar. 
Certain sums known as “mortuary dues” were payable by every pol- 
icy-holder upon the death of any other policy-holder, and a failure to 
pay these within thirty days after necessary notice from the home of- 
fice of the death of such other policy-holder worked a forfeiture of 
the policy. In addition, a small amount called “the annual due,” 
was to be paid yearly. 

Duncan lived at Water Valley, and succeeded in obtaining a number 
of imsurances in and around there. When the parties insured re- 
ceived calls from the home office, which was located at Winona, some 
of them got into the habit of handing the amounts due to Duncan, 
who would transmit them to the home office, but in all cases the re- 
ceipis were sent back by the company directly to the policy-holder, 
and not to Duncan. 

Some of the parties who transmitted their dues in this manner tes- 
tified that they supposed that Duncan had authority to receive them, 
and by his reception to bind the company. It is impossible to see 
how they could have been so misled ; because, in each ease, the no- 
tices which they received, not through Duncan but directly from the 
home office, advised them that the money might be sent at the risk of the 
company, provided it was remitted by express or by registered letter, 
or by postal money order ; and, as before remarked, the receipts were 
sent back directly to them. It is not pretended that McComico ever 
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remitted his dues in this manner ; but, on the contrary, it is affirma- 
tively shown that he always sent them directly to the home office, 
save the last annual premium, which he failed to pay at all. 

Neither is it pretended that he gave the money for the purpose of 
making this last payment to Duncan. 

The proof shows, however, that Duncan was indebted to McComico, 
and upon some ozcasion, the date of which is not fixed, had promised 
to pay the sums that might fall due from the latter to the company, 
so as to keep alive his policy. 

From these facts it is argued that although Duncan had no ex- 
press authority to receive these mortuary and annual dues, that his 
habit of doing so being known to and recognized by the company, by a 
reception of them through him, he thereby became invested with 
such authority, and that being thus by custom created the agent of 
company for that purpose, he had the power to waive an actual pay- 
ment, and by his own promise to the policy-holder that he would 
make the payment bind the company as fully as if, in fact, the money 
had been paid. 

This is certainly pushing the doctrines of implied powers in agents, 
and of the validity of waivers by them, beyond anything that we 
have seen in the books. 

It is undoubtedly true, that where agents without express authority 
assume to act for their principals, and the latter, knowing of such 
assumption, acquiesce in and receive the benefit of their acts, the 
principals will be bound if eventual loss should occur ; that from a 
continued course of such dealings the public will be at liberty to 
deal with the agents as having original authority to perform the acts, 
and the principals will be estopped to deny it. 

It is no less true that an agent with full authority may, under 
many circumstances, waive the performance of conditions precedent, 
and by such waiver bind his principal; but we have found no case 
where a confessedly unwarranted assumption of authority was first 
held to be conferred through acquiescence, and then unauthorized 
waiver by the self constituted agent was declared obligatory upon the 
principal, who it was admitted had never heard of nor acquiesced in 
the waiver. 

We know of no principle or authority which would sanction such a 
doctrine. : 

But even if the principle was correct the facts of the case do not 
meet its requirements. 
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There is nothing from which an acquiescence by the company in 
Duncan’s right to receive the dues can be inferred. They did receive 
the money from him, as they would, we presume, have received ti 
through any channel the policy-holder might have selected for its, 
transmission ; but there is nothing to indicate that they knew or sus- 
pected that the parties were dealing with him as the agent of the 
company, and there is everything to show that they regarded him 
as the agent of the parties making the remittances. 

They kept no account against Duncan, and the calls for the dues 
were made upon, and the acknowledgments of receipts of payment 
were sent directly to the policy-holders. 

Above all, it does not appear that McComico knew of Duncan’s 
habit to receive these payments, or that he could have been misled 
by it. 

It is affirmatively shown that he always made his remittances direct- 
ly to the home office, and for aught that appears in the record, con- 
tinued so to do after Duncan had agreed to make the payments for 
him. 

Under these circumstances it is impossible to perceive how the for- 
feiture by non-payment of the last annual due (we use the word be- 
cause it seems to be adopted by the corporation,) could be prevented 
by the personal obligation which Duncan had assumed of meet- 
ing it. 

The company had no connection with nor knowledge of his assump- 
tion, and could not be bound by it. 

None of the charges given for plaintiff below were applicable to the 
facts proven, and should therefore have been refused. The fourth 
charge asked by defendants below should have been given. 

Judgment reversed, and cause remanded. 





Doyle vs. Continental Ins. Co. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1876. 


PETER DOYLE, Szorerany or Sate oF 
Wisconsin, Appellant, 


vs. 


CONTINENTAL INS. CO., or New York. 


The decision in Home Ins. Co. vs. Morse (20 Wall., 445) re-affirmed that an agree- 
ment to abstain in all cases from resorting to the courts of the United States 
is void as against public policy, and that a statute of the State of Wisconsin 
requiring such an agreement is in conflict with the Constitution of the United 
States, and void. 

A State has the right to impose conditions to the transaction of business within its 
territory by an insurance company chartered by another State, which are not 
in conflict with the Constitution or laws of the United States. 

It has the right entirely to exclude such corporation from its territory, or, having 
given a license, to revoke it, in its discretion, for good cause or without cause. 

The motive or intention of the State in so doing is not open to inquiry. Thecom- 
pany has no constitutional right to transact its business in such State, and 
hence its exclusion therefrom, for whatever cause, violates *, constitutional 
right. 

The legislature of the State of Wisconsin enacted that if any foreign insurance com- 
pany should transfer a suit brought against it from the State courts to the Fed- 
eral courts, it should thereupon become the duty of the secretary of state of Wis- 
consin to revoke and cancel its license to do business within the State. An 
injunction to restrain the secretary of State from so doing because such a trans- 
fer is made cannot be sustained. Having no constitutional right to do business 
in that State, the suggestion that the intent of the legislature is to accomplish- 
an illegal result, to wit, the prevention of a resort to the Federal courts, is im- 
material. 

The right of exclusion belongs to the State, and the means by which it accomplishes 
that result are not the subject of judicial inquiry. 


Statement of Case.—The bill of complaint alleges that the complain- 
ant, the Continental Insurance Company of the city of New York, 
is a corporation organized and existing under the laws of the State 
of Connecticut, and a citizen of that State. 
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That prior to the passage of the act of the legislature of the State 
of Wisconsin, entitled “ An act to provide for the incorporation and 
government of fire and inland navigation insurance companies,” ap- 
proved March 4th, 1870, the complainant had established agencies, 
opened offices, and made considerable expenditures of money in ad- 
vertising the business of insurance against loss by fire in the State of 
Wisconsin. That soon after the passage of said act complainant com- 
plied with the provisions of sec. 22 thereof, and procured from the 
state treasurer and secretary of state the certificates and license to do 
business in said State as therein provided, and did subsequently fully 
comply with said act ; but that upon filing appointment of an agent 
upon whom process of law could be served, complainant was com- 
pelled to add an agreement, on its part, not to remove into Federal 
courts suits brought against it in the State cours, which agreement 
to that effect was made. That after the decision of this court in Home 
Ins. Co. vs. Paige, 20 Wall., 445, the complainant removed a suit 
brought on one of its policies against it in the State court, into the 
Federal court. That because of such removal a demand was made 
upon the defendant, Peter Doyle, as secretary of state, that he re- 
voke the certificate or license authorizing the complainant to do busi- 
ness in said State of Wisconsin. 

That complainant had a large number of agencies in the State en- 
gaged in the conduct of its business, and a revocation of its license 
would work great and irreparable injury to the complainant in its busi- 
ness in said State, and the complainant feared that said defendant 
would revoke said license unless restrained by injunction. A tempo- 
rary injunction was issued restraining the defendant from revoking the 
license of the complainant because of the removal of said suit from 
the State to the Federal court. 

The defendant demurred to the bill. The demurrer was overruled, 
and a decree entered making the injunction perpetual. From this 
decree the defendant appeals. 

Sec. 22, chap. 56, Laws of Wis., 1870, provides as follows : 

“ That any fire insurance company, association, or partnership, incor- 
porated by or organized under the laws of any other State of the United 
States, desiring to transact any such business as aforesaid, by any agent 
or agents in this State, shall first appoint an attorney in this Slate, 
on whom process of law can be served, containing an agreement that 
such company will not remove the suit for trial in the United States 
circuit or Federal courts, and file in the office of the secretary of state 
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a written instrament, duly signed and sealed, certifying such appoint- 
ment, which shall continue until another attorney be subs!ituted.” 

Sec. 1 and 3, chap. 64, Laws of Wis., provide as follows : 

“Sec. 1. If any insurance company or association shall make ap- 
plication to change the venue or remove any suit or action heretofore 
commenced, or which shall be hereafter commenced, in any court of 
the State of Wisconsin, to the United States circuit or district court, 
or to the Federal court, contrary to the provisions of any law of the 
State of Wisconsin, or contrary to any agreement it has made and filed, 
or may make and file, as provided and required by section number 
twenty-two (22) of chapter fifty-six (56) of the general laws of Wis- 
consin for the year A. D. 1870, or any provision of law now in force 
in said State, or may hereafter be enacted therein, it shall be the im- 
perative duty of the szcretary of state, or other proper state officer, 
to revoke and recall any authority or licenss to such company to do 
and transact any busiuess in the State of Wisconsin, and no renewal 
or new license or certificate shall be granted to such company for 
three years after such revocation, and such company shall therefore 
[thereafter] be prohibited from transacting any business in the State of 
Wisconsin until again duly licensed. 

“Sec. 3. If any insurance company or association shall make ap- 
plication to remove any case from the State court into the United 
States circuit or district court or Federal court, contrary to the pro- 
visions of chapter fifty-six (56) of the general laws of Wisconsin for 
the year A. D. 1870, or any other state law, or contrary to any agree- 
ment which such company may have filed in pursuance of said chap- 
ter fifty-six (56) of the general laws of Wisconsin for the year 
1870, or any other lawof the State of Wisconsin, it shall be liable, 
in addition, to a penalty of not less than one hundred do!lars or more 
than five hundred dollars for each application so made, cr for each 
offense so committed for making such application, the same to be re- 
covered by suit in the name of the State of Wisconsin ; and it shall 
be the imperative duty of the attorney general of the State of Wis- 
consin to ses and attend that all of the provisions of said chapter 
fifty-six (56) of the general laws of 1870, and the provisions of this 
act, are duly enforced.” 


Gero. B. Smiru, and A. Scorr Stoan, for Appellant. 
Wa. Auten Bururr, R, T. Srevens, and J. C. Stoan, for Appellees. 
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Hont, J. 


The case of the Home Ins. Co. vs. Morse, reported in 20 Wallace 
Rep., 445, is the basis of the bill of complaint in the present suit. We 
have carefully reviewed our decision in that case, and are satisfied with 
it. In that case an agreement not to remove any suit brought against 
it in the State courts of Wisconsin into the Federal courts had been 
made by the company in compliance with the Wisconsin statute of 
1870. The company nevertheless did take all the steps required by 
the United States statute of 1789 to remove its suit with Morse from 
the State court into the Federal court. Disregarding that action the 
Supreme Court of Wisconsin allowed the action in the State court to 
proceed to judgment against the company as if no transfer had been 
made. When the judgment thus obtained was brought into this 
court, we held it to be illegally obtained and reversed it. It was held, 
first, upon the general principles of law, that although en individual 
may lawfully omit to exercise his right to transfer a particular case 
from the State courts to the Federal courts, and may do this as often 
as he thinks fit in each recurring case, he cannot bind himself in ad- 
vance by an agreement which may be specifically enforced thus to 
forfeit his right. This was upon the principle that every man is en- 
titled to resort to all courts of the country, to invoke the protection 
which all the laws and all the couris may afford him, and that he can- 
not barter away his life, his freedom, or his constitutional rights. 

As to the effect of the statutory requirement of the agreement 
the opinion, at page 458 of the case as reported, isin these words : 

**On this branch of the case the conclusion is this : 

“1. The Constitution of the United States secures to citizens of an- 
other State than that in which suit is brought, an absolute right to 
remove their cases into the Federal court upon compliance with the 
terms of the act of 1789. 

“2. The statute of Wisconsin is an obstruction to this right, is re- 
pugnant to the Constitution of the United States and the laws in pur- 
surance thereof, and is illegal and void. 

“3. The agreement of the insutance company derives no support 
from an unconstitutional statute, and is void, as it would be had no 
such statute been passed.” 

The opinion of a court must always be read in connection with the 
facts upon which it is based. Thus, the second conclusion above re- 
cited, that the statute of Wisconsin is repugnant to the Constitution 
of the United States, and is illegal and void, must be understood as 
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spoken of the provision of the statute under review, to wit, that por- 
tion thereof requiring a stipulation not to transfer causes to the courts 
of the United States. The decision was upon that portion of the 
statute only, and other portions thereof, when they are presented, 
must be judged of upon their merits. 

We have not decided that the State of Wisconsin had not the pow- 
er to impose terms and conditions as preliminary to the right of an in- 
surance company to appoint agents, keep offices, and issue policies in 
that State. On the contrary, the case of Paul vs. Virginia,(8 Wall, 
168,) where it is held that such conditions may be imposed, was cited 
with approval in Home Insurance Co. vs. Morse. That case arose 
upon a statute of Virginia, providing that no foreign insurance com- 
pany should transact business within that State until it had taken out 
a license and had made a deposit with the State treasurer of bonds 
varying in amount from thirty thousand to fifty thousend dollars, ac- 
cording to the amount of its capital.- This court sustained the power 
of the legislature to impose such conditions, and sustained the judg- 
ment of the State court convicting Paul upon an indictment for vio- 
lating the State law in issuing policies without having first complied 
with the conditions required. 

Ducat vs. Chicago, 10 Wall., 410, decided that the statute of the 
State of Illinois requiring a license to be taken out by foreign insur- 
ance companies, for which six dollarseaah should be paid, and the 
filing of an appointment of an attorney with power to accept service 
of process, was a legal condition ; and a requirement that when such 
company was3 located in the city of Chicago, it should also pay to the 
treasurer of that city $2 upon the $100 upon the amount of all pre- 
miums received, was held to be legal. 

In the La Fayette Ins. Co. vs. French, 18 How., 494, the court say 
‘*a corporation created by Indiana can transact business in Ohio only 
with the consent, express or implied, of the latter State. 13 Peters 
R., 519. This consent may be accompanied by such conditions as 
Ohio may think fit to impose ; and these conditions must be deemed 
valid and effectual by other States’ and by this court, provided they 
are not repugnant to the Constitution or laws of the United States, or 
inconsistent with those rules of public law which secure the jurisdic- 
tion and authority of each State from encroachment by all others, or 
that principle of natural justice which forbids condemnation without 
opportunity for defense.” 

Neither did ths case of the Home Insurance Company, supra, un- 
dertake to decide what are the powers of the State of Wisconsin, in 
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revoking a license previously granted to an insurance company, for 
what causes or upon what grounds its action in that respect may be 
based. No such question arose upon the facts, or was argued by coun- 
sel, or referred to in the opinion of the court. 

The case now before us does present that point, and with distinct- 
ness, 

The complainant alleges that a license had been granted to the 
Continental Insurance Company upon its executing an agreement 
that it would not remove any suit against it from the tribunal of the 
State to the Federal courts ; thatin the case of Drake it did, on the 
10th day of March, 1875, transfer his suit from the Winnebago circuit 
of the State to the Circuit Court of the United States ; that Drake 
thereupon demanded that the defendant, who is secretary of the State 
of Wisconsin, should revoke and annul its license, in accordance 
with the provisions of the act of 1872 ; that it is insisted that he has 
power to do so summarily, without notice or trial ; that the com- 
plainant is fearful that he will do so, and that it will be done simply 
and only for the reason that the complainant transferred to the Fed- 
eral court the case of Drake, as above set forth. 

The cases of Bank of Augusta vs. Earle, Ducat vs. Chicago, Paul vs. 
Virginia, and La Fayette Ins. Co. vs. French, establish the principle 
that a State may impose upon a foreign corporation, as a condition of 
coming into or doing business within its territory, any terms, condi- 
tions, and restrictions it may think proper that arenot repugnant to 
the Constitution or laws of the United States. The point is elab- 
orated at great length by Chief Justice Taney in the case first 
named, and by Mr. Justice Field in the case last named. 

The correlative power to revoke or recalla permission is a neces- 
sary consequence of the main power. A mere license by a State is 
always revocable. Rector vs. Philadelphis, 24 How., 300 ; People vs. 
Roper, 55 N. Y., 629 ; People vs. Commissioners, 47 N. Y., 50. The 
power to revoke can only be restrained, if at all, by an explicit con- 
tract upon good consideration to that effect. Humphrey vs. Pegues, 
16 Wall.,— ; Tomlinson vs. Jessup, 15 ib., 454. 

A license to a foreign corporation to enter a State does not involve 
a permanent right to remain. Full power and control over its terri- 
tories, its citizens, and its business (subject to the laws and Constitu- 
tion of the United States) belong to the State. 

If the State has the power to do an act its intention or the reason 
by which it is influenced in doing it cannot be inquired into. Thus 





1877.] Doyle vs. Continental Ins. Co. 183 


the pleading before us allezes that the permission of the Continental 
Insurance Company to transact its busivess in Wisconsin is about to 
be revoked for the reason that it removed the case of Drake from the 
State to the Federal courts. 

If the act of an individual is within the terms of the law, whatever 
may be the reason which governs him, or whatever maybe the result, 
it cannot be impeached. The acts of a State are subject to still less 
inquiry, either as to the act itself or as to the reason for it. The State 
of Wisconsin (except so far as its connection with the Constitution 
and laws of the United States alters its position) is a sovereign 
State, possessing all the powers of the most absolute government in 
the world. 

The argument that the revocation in question is made for an un- 
constitutional reason cannot be sustained. The suggestion confounds 
an act with an emotion or a mental proceeding, which is the subject 
of inquiry in determining the validity of a statute. An unconstitu- 
tional reason or intention is an impractical suggestion which cannot 
be applied to the affairs of life. If the act done by the State is legal, 
is not in violation of the Constitution or laws of the United States, it 
is quite out of the power of any court to inquire what was the inten 
tion of those who enacted the law. 

In all the cases where the legislation of a State has been declared 
void, such legislation has been based upon an act or a fact which was 
itself illegal. Thus, in Crandall vs. Nevada, a tax was imposed and 
collected upon passengers in railroad and stage companies. 6 
Wall, 35. 

In Almy vs. State of California, a stamp duty was imposed by the 
legislature upon bills of lading for gold or silver transported from 
that State to any port or place out of the State. 24 How., 169. 

In Brown vs. State of Maryland a license, at an expense of $50, 
was required before an importer of goods could sell the same by the 
bale, package, or barrel. 12 Wheat., 419. 

In Henderson vs. Mayor of New York, the statute required the 
master to give a bond of $300 for each passenger, conditioned that 
he should not become a public charge within four years, or to pay 
the sum of $1.50. 92 U.S. R., 265. 

In the Passengers’ case the requirement wa3 cf alike character. 
7 How., 572. 

In all these cases it was the act or fact complained of that was the . 
subject of judicial inquiry, and upon the act was the judgment pro- 
nounced. 
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The statute of Wisconsin declares that if a foreign insurance com- 
pany shall remove any case from its State court into the Federal courts 
contrary to the provisions of the act of 1870, it shall be the duty of 
the secretary of state immediately to cancel its license to do busi- 
ness within the State. If the State has the power to cancel the license, 
it has the power to judge of the cases in which the cancellation shall 
be made. It has the power to determine for what causes, and in 
what manner, the revocation sha'l be made. 

It is said that we thus indirectly sanction what we condemn when 
presented directly, to wit, that we enable the State of Wisconsin to 
enforce an agreement to abstain from the Federal courts. This is an 
*‘jnexact statement.” The effect of our decision in this respect is 
that the State may compel the foreign company to abstain from the 
Federal courts or to cease to do business in the State. It gives the 
company the option. This is justifiable, because the complainant 
has no constitutional right to do business in that State ; that State 
has authority at any time to declare that it shall not transact busi- 
ness there. This is the whole point of the case, and without refer- 
ence to the injustice, the prejudice, or the wrong that is alleged to 
exist, must determine the question. No right of the complainant 
under the laws or Constitution of the United States, by its exclusion 
from the State, is infringed, and this is what the State now accom- 
plishes. There is nothing, therefore, that will justify the interference 
of this court. The decree of the court below awarding a perpetual 
injunction is reversed, and the cause is remanded that a decree be 
entered dismissing the bill for want of equity. 


Bravtey, J., dissenting. 
I feel obliged to dissent from the judgment of the court in this case. 

The following is a brief statement of the reasons for my opinion : 
Though a State may have the power, (if it sees fit to subject its 
citizens to the inconvenience,) of prohibiting all foreign corporations 
from transacting business within its jurisdiction, it has no power to 
impose unconstitutional conditions upon their doing so. Total prohibi- 
tion may produce suffering, and may manifest a spirit of unfriendli- 
ness toward sister States ; but prohibition except upon conditions 
derogatory to the jurisdiction and sovereignty of the United States, is 
mischievous and productive of hostility and disloyalty to the general 
government. If a State is unwise enough to legislate the one, it has 
no constitutional power to legislate the other. The citizens of the 
United States, whether as individuals or associations, corporate or in- 
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corporate, have a constitutional right, in proper cases, to resort to 
the courts of the United States. Any agreement, stipulation or State 
law precluding them from this right is absolutely void,—just as void 
as would be an agreement not to resort to the State courts for re- 
dress of wrongs, or defense of unjust actions ; or, as would be a city 
ordinance prohibiting an appeal to the State courts from municipal 
prosecutions. 

The questions arising upon these Wisconsin laws have already 
been considered by this court in the case of Home Ins. Co. vs. Morse, 
and we held and adjudged that the agreement which the company 
was compelled to make, not to remove a suit into the Federal courts, 
wa3 absolutely void. In principle, this case does not differ a particle 
from that. The State legislation of 1872, under which, and in obedi- 
ence to which, the license of the appellees is threatened to be re- 
voked, is just as unconstitutional and just as void as the agreement 
was in the former case. 

The argument used, that the greater always includes the less, and, 
therefore, if the State may exclude the appellees without any cause, 
it may exclude them for a bad cause, is not sound. It is just as un- 
sound as it would be for me to say that, because I may without 
any cause refuse to receive a man as my tenant, therefore I make it 
a condition of his tenancy, that he shall take the life of my enemy, 
or rob my neighbor of his property. 

‘The conditions of society and the modes of doing business in this 
country are such, that a large part of its transactions is conducted 
through the agency of corporations. This is especially true with 
regard to the business of banking, insurance, and transportation. 
Individuals cannot saiely engage in enterprises of this sort, requiring 
large capital. They can only be successfully carried out by corpora- 
tions,hin wich individuals may safely join their small contributions 
without endangering their entire fortunes. To shut these institu- 
tions out of neighboring States would not only cripple their energies, 
but would deprive the people of those States of the benefits of their 
enterprise. The business of insurance, particularly, can only be 
carried on with entire safety by scattering the risks over large areas 
of territory, so as to secure the benefits of the most extended aver- 
age. The needs of the country require that corporations—at least 
those of a commercial or financial character—should be able to 
tranact business in different States. If these States can, at will, de- 
prive them of the right to resort to the courts of the United States, 
‘hen in large portions of the country the government and laws of 
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the United States may be nullified and rendered inoperative with 
regard to a large class of transactions constitutionally belonging to 
their jurisdiction. 

The whole thing, however free from intentional disloyalty, is dero- 
gatory to that mutual comity and respect which ought to prevail 
tween the State and general governments, and ought to meet the 
condemnation of the courts whenever brought within their proper 
cognizance. 

In my judgment the decree for injunction ought to be affirmed ; 
and in this opinion I am authorized to say that Justices Swayne and 
MILxEr concur. 


COURT OF APPEALS OF NEW YORK. 


LYDIA A. MARCUS, Appellant, 
us. 
ST. LOUIS MUTUAL LIFE INS. CO., Respondent.* 


A life insurance policy may be transferred by delivery without writing. 


A declaration in the policy that it shall be void if assigned without the company’s 
consent, avoids the policy at the option of the insurer, if so assigned without 
consent. 

But a declaration that the policy can only be assigned upon the written approval 
of the company, without affixing the penalty of forfeiture, does not avoid the 
policy in case of breach. ‘The assignee would he entitled to enforce the 
contract, subject to any defenses which might have been interposed if no as- 
signment had been made. 

The insured handed the policy to the agent with a request to keep it for his wife. 
The agent told him he should have a written power of transfer to his wife. 
The insured promised to come in and do so, but died soon after, and the agent 
retained the policy ; 

Held, that the intention of the parties was a question for the jury. 

Held, that the provision in the policy that ‘‘agents are not authorized to make, 
alter or discharge contracts,” did not apply to the general agents representing 
the company, who might, prior to the time when the premiums were due, 
waive the provision regarding forfeiture for non-payment when due. 

Judgment reversed. 


* Decided February 13, 1877. 


BM aa oe ie a 


ae 





1877.] . Marcus vs. St. Louis Mutual Life Ins. Co. 187 


ANprREWs, J. 


A policy of life insurance may be transferred by delivery without 
writing, being, in this respect, subject to the same rules as govern 
the arsignability of other choses in action. St. John vs. American 
Life Ins. Co., 13 N. Y., 31. 

If the contract of insurance prohibits such assignment during the 
continuance of the risk, or uvless the company consent, and declares 
that an assignment of the policy in violation of the contract shall 
make the policy void, an assignment made without such consent 
would avoid the policy at the election of the insurer. The policy in 
question in this case, declares that the “ policy can be assigned only 
upon the written approval of the company, but the insured may, if 
this policy is not assigned, at any time change the beneficiaries, or 
surrender the policy to the company.” It does not declare that a 
violation of the provision in respect to an assignment shall avoid the 
policy, although such a declaration is made in prior clauses in the 
policy, in respect to certain other acts or omissions on the part of the 
assured. The policy permits the assured, without the consent of the 
company, to change the beneficiary at his option. 

What the object was of requiring the consent of the company to an 
assignment is not very apparent; but at all events an assignment 
without such consent would be simply aviolation of the contract, not 
involving a forfeiture of the policy. 

The assignee would be entitled to enforce the contract of insurance, 
although the company had not consented to the assignment, subject 
to any defenses which ,might have been interposed if no assignment 
had been made. 

The trial judge nonsuited the plaintiff on the sole ground that the 
plaintiff had not shown any title to the policy. There was no written 
assignment. The policy had been procured by the assured through 
the agency of one Rhodes, who acted as a solicitor for the defendant, 
and as agent for the assured. After it had been delivered to ths assured 
he took it to Ruodes and desired him to procure another policy in 
another company, and Rhodes testified : ‘‘ He gave me this one for his 
wife, (th> plaintiff.) Said I, You need the usual power of transfer. 
he had to write his application to another company, and that took 
ome little time, and I told him he ought to have a written power of 
transfer on this one to his wife, and he said he would come in and do 
it, and I never saw it (him) again. He died. I took it for his wife, 
and have kept it ever since.” He further testified: ‘‘I think I have 
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substantially stated all that took place between us when Mr. Marcus 
came and told me he gave the policy to his wife, and when Marcus 
handed the policy back to me for his wife.” 

Another witness, Stevenson, who was present at this time, testified 
“ He (Mr. Marcus) handed the policy to Mr. Rhodes and asked him 
if he would keep this policy for his wife.” 

I think this evidence was sufficient to authorize the submission to 
the jury of the question whether the transaction was a completed gift 
of the policy tothe plaintiff The suggestion made by Mr. Rhodes 
that he ought to have the usual power of transfer, meaning (I sup- 
pose) the written consent of the company, was made after the in- 
sured had handed the policy to Mr. Rhodes for the plaintiff. The 
promise of the assured to come in and make a formal transfer, or pro- 
cure the consent of the company, did not necessarily qualify the trans- 
action, or prevent its taking effect asa present gift of the policy to 
the plaintiff At all events the intention of the parties at the time 
was a question which should have been submitted to the jury. The 
nonsuit cannot, we think, be sustained on the ground on which it was 
placed. 

It is claimed that the non-payment of the second s2mi-annual pre- 
mium at the time designated in the policy is fatal tv a recovery. 

The assured died within thirty days after that time, but it appeared 
from the evidence on the part of the plaintiff that the policy was 
written by Gregory & Houston, who were the general agents of the 
defendant in New York, and that after it was delivered to Rhodes, 
they consented, upon his application for that purpose, that the pre- 
miums for the first year might be paid at any time within thirty days 
after they should fall due. 

Mr. Houston, one of the general agents, testified that his firm 
were the only general agents of the defendant, and he stated “ we 
represent the company.” It also appeared that they appointed sub- 
agents who were paid by commissions, and that the company allowed 
Gregory & Houston to pay them outof the premiums. Mr. Rhodes 
had acted as solicitor, and the genoral agents had been in the habit 
of receiving from him premiums on policies procured by him, at auy 
time within thirty days after they fell due. 

Under these circumstances we are of opinion that the general 
agents had power to extend the time for the payment of premiums, 
in the absence of any restriction on their authority, and that the pro- 
vision in the policy that “agents are not authorized to make, alter, or 
discharge, contracts,” cannot be held to apply ,to, general agents re- 





1877.] Marcus vs. St. Louis Mutual Life Ins. Co. 189 


presenting the company, and that they could, before the premiums be- 
came due, waive the provision forfeiting the policy in case the pre- 
miums are not paid on or before the day specified therein. Sheldon 
ys. Atlantic Fire Ins. Co. 26 N. Y., 460 ; Wood vs. Poughkeepsie Ins, 
Co., 32 ib., 619. 

The point that the gift was from the insured to his wife is not 
taken or relied upon by the counsel for the defeudant. 

The judgment should be reversed, and a new trial ordered. 

Cuurcx, Ch. J., Atten and Rapatio, JJ., concur. Mutier, J., 
dissents. Fonerr and Kart, JJ., not voting. 


COURT OF APPEALS OF NEW YORK. 


GEORGE BENNETT, er at., Apm’rs, arn 


Us. y 


LYCOMING MUTUAL INS. CO., Appellant. ) 


The policy provided that in case of loss, notice must be given to the secretary 
forthwith, and within thirty days a particular account must be delivered to the 
secretary. The policy was procured through the local agent, and was subse- 
quently returned to him, and forwarded to the company for its consent to cer- 
tain alterations. The company retained the policy and canceled it. The 
insured had received no notice of the cancellation at the time of the fire. The 
insured notified the local agent of the fire at once, and the general agent 
also heard of it, and had an interview with the insured. The insured, not 
having the policy, only learned that notice was required to be given to the 
secretary twenty-six days subsequently, and gave it at once. 

Held, that under all the circumstances, notice was given “forthwith” within the 
meaning of the policy. 

Held, that a statement of the secretary to the insured, that the company had no 
risk, made in the belief that the policy had been properly canceled, was not a 
waiver of notice. 


Judgment affirmed. 


J. McGume, for Appellant. 
W. L. Damey, for Respondents. 
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Kart, J. 

The policy contained conditions that in case of loss, the insured 
shall forthwith give notice thereof to the secretary of the company, 
and within thirty days after the loss shall also deliver to the secretary 
a particular account of the loss. It is claimed on the part of the de- 
fendant, that neither of these conditions was complied with. 

The defendant was a Pennsylvania company, and in 1869, Strand 
& Brown were its lccal agents at Montrose, in that State. They gave 
Nichols, who did business at Elmira in this State, authority to receive 
applications for insurance for them, and for that purpose furnished 
him with blank applications. Oakley, Clapp & Co., to whose rights 
plaintiffs have succeeded, delivered their application for insurance 
to Nichols, and he forwarded it to Strand & Brown, and they fer- 
warded it to the company. It then issued the policy and sent it to 
Strand & Brown, and they delivered it to Nichols, and he to the 
insured, Oakley, Clapp & Co. The policy took effect April 1. They 
retained the policy until June, when, desiring to make some altera- 
tions in the insured property, they made application to Nichols for 
the consent of the company, and delivered to him their policy to 
have the consent indorsed thereon. The policy was forwarded to the 
company, and it retained the policy and canceled it. The insured 
several times applied to Nichols for the policy, and it was not re- 
turned to them, and they had no notice that it had been canceled. 

On the 20th of January, 1870, the property was destroyed by fire. 
Shortly before the fire, Baldwin & Wells had been appointed local 
agents of the defendant near the property insured, and the insured 
gave them notice of the fire in a day or two after its occurrence, and 
the general agent of the defendant also received information of the 
fire, and shortly thereafter visited the location of the insured property 
and had an interview with one of the insured about the loss. The in- 
sured, not having possession of the policy, had no knowledge that any 
other or further notice was necessary, and first learned that they were 
required to give the notice to the secretary of the defendant on the 
15th of February after the fire. They then called at the office of the 
company and asked to see the policy which had been issued to them, 
and being refused, they asked for a blank policy like the one which 
had been issued, and that being furnished they first learned that the 
notice was required to be given to the secretary, and they immediately 
gave it. This notice was given on the 26th day after the fire, and the 
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question is whether under all the circumstances it was given ‘‘ forth- 
with, ” within the meaning of the policy. The word ‘‘ forthwith ” does 
not here mean immediately or instantaneously after the fire. It means, 
and has been held to mean, within a reasonable time, or with reason- 
able diligence, after the fire. N. Y. Central Ins. Co. vs. Nat. Protec- 
tion Ins. Co., 20 Barb., 468 ; Inman vs. Western Fire Ins. Co., 12 
Wend., 452. 

What is a reasonable time depends upon the circumstances of the 
ease. Here the notice having been given to the defendant’s agents, 
and no suggestion made by them that any other notice was required, 
and the general agent and adjuster of the defendant also having had 
notice of the fire, and having visited the ocality land conversed with 
one of the insured about the loss, the insured had no reason to sup- 
pose that any other notice was necessary ; and the policy being with- 
out their fault out of their possession they did not know what it re- 
quired. Hence the giving of the notice to the secretary as soon as 
they learned, by the exercise of reasonable diligence, that it was neces- 
sary, was under the circumstances of this case within a reasonable 
time—forthwith, within the meaning of the policy. 

It is true that the judge at the Circuit held, as a matter of law, 
that the notice had not been served within a reasonable time, and left 
it to the jury to find that the notice had been waived. The only facts 
upon which a waiver could be predicated, are, that when the notice 
of loss was given to the secretary on the 26th day after the fire, he 
claimed that the company had no risk upon the propeity destroyed, 
and did not take the ground that the notice was too late. These facts 
do not show a waiver of notice. The secretary, believing that the pol- 
icy had been properly canceled, and that the risk had been thus ter- 
minated, took that ground and said nothing about any other. No 
other ground of defense was waived. The insurers were not misled. 

If the notice when served was too late, there was no way in which 
they could remedy it. The sole question was whether the notice was 
served in a reasonable time, and the facts being undisputed, that 
was a question of law which the judge should have determined in favor 
of the plaintiffs. Roth vs. Buffalo State Line R. R. Co, 34 N. Y., 
548 ; Hedges vs. Hudson River R. R. Co., 49 N. Y., 223 ; Witbeck vs. 
Holland, 45 N. Y., 13. 

No harm therefore was done to the defendant by the disposition of 
this question of notice at the Circuit. 
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The proofs of loss were forwarded to the company on the 30th day 
after the fire—the fire occurred on the 20th day of January, the 
proofs being forwarded on the 19th day of February—and hence 
the claim that the proofs were not forwarded in time is unfounded 

The judgment must be affirmed with costs. 


SUPREME COURT OF MICHIGAN. 


Error from St. Joseph. 


FARMERS’ MUT. TIRE INS. CO., or St. Joserz 
County, 


vs. 


FREDERICKE TOGLEMAN. 


In response to the questionin the application, ‘‘ Are you the owner of the build- 
ings to be insured, and of the farm upon which they are situated ?” the insured 
answered ‘‘ Yes.” The legal title was held by the wife of the insured as a mar- 
riage gift from her father. There was a verbal agreement between the parties 
that if the insured would live upon and cultivate the land, pay the taxes, pay off 
an incumbrance, and support the family, the legal title should be conveyed to 
him upon his request. ‘The insured was acting under this understanding, and 
prior to the loss, the legal title was conveyed to him. 

Held, that the insured had an equitable title, which was sufficient. 


Judgment affirmed. 


H. H. Ritey, of Centreville, for Plaintiff in Error. 
Joun B. Sureman, of Coldwater, for Defendant in Error. 


Graves, J. 


Defendant in error took a policy from the company, August 11, 
1869, on a barn and other property, situated on a farm in St. Joseph 
County, and on the 24th of July, 1874, the barn was destroyed by fire. 
An action was brought for the loss, and defendant in error recovered. 
The company ask for a reversal. They object that in the application 
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defendant in error represented that he was owner of the farm and 
barn, but in fact was not. 

There is no dispute concerning the form of his representation. He 
was asked, ‘‘ Are you the owner of the buildings to be insured, 
and of the farm upon which they are situated?” to which he re- 
plied “ Yes.” 

The question arises upon the correctness of his answer. It was 
ruled below, and his counsel here contends that the facts showed 
that he was the equitable owner, and if so, that was sufficient. 

Counsel for the company claims that the facts were not sufficient 
to make out an equitable title. 

It appears that when the application was made, and until May 22, 
1871, the legal title stood in the name of Mrs. Togleman, wife of de- 
fendant in error, and that she deeded to him at this last named date. 
That some time prior to her marriage with him, which occurred 
March 26, 1868, her father bought this farm, paying $2,000 in cash, 
and caused it to be conveyed to her as her property upon her giving 
back to him a mortgage upon it to secure the balance of the purchase 
price, being $4,000. That the place was worth some $6,000. That 
shortly before her marriage, a verbal agreement was entered into be- 
tween herself, her intended husband Mr. Togleman, and her father, 
that if Mr. Togleman would move upon the place, cultivate and im- 
prove it, care for and support the family, and pay off the incumbran- 
ces, Mrs. Togleman, when required by her husband, the defendant in 
error, would convey to him the legal title. That in pursuance of this 
arrangement, defendant in error, in good faith, actually moved upon the 
premises, and carried out and performed the terms thus verbally ex- 
pressed. That he lived on the premises with his family, worked the 
land, paid the taxes, kept up the fences, made improvements, and con- 
ducted the cultivation as owned. That he used the proceeds as his 
own, applying what was necessary for the support of his family. That 
he took with him a span of horses, four head of cattle, and other per- 
sonal property, and all of which was used on the farm. That prior 
to the application for insurance, he had actually paid enough on the 
$4,000 mortgage to reduce it to $2,200. That the money so paid 
was raised in part, and mostly, from crops taken off of the farm, but 
that the rest was obtained from crops raised by him on other lands. 
That no account was kept of these matters between himself and wife. 
That after the policy was obtained, and prior to the loss, he had paid 
some $1,500 or $1,800 more on the mortgage from the proceeds of 
crops produced on the farm. That the conveyance from his wife to 





194 Report of Decisions. [March, 


him was delayed because money was scarce, and because the parties 
at one time supposed she could not convey directly to him. 

It is urged for plaintiff in error that there was here no contract on 
the part of defendant in error; but he was left to do just as he 
pleased, either to go on or abstain. The arrangement should be 
judged of in the light of all the circumstances. There was of course 
nothing precise or formal in it. 

The father had just bought for his daughter’s benefit a farm worth 
$6,000, and was giving her $2,000 of the purchase price, but wished 
the balance of $4,000 to be cleared up without his aid. He was acting 
in contemplation of the immediate marriage of his daughter with de- 
fendant in error, and the two last were acting upon his wishes and 
on their own ideas of prudence. 

The three were looking at the farm in question, as the future home 
of the two. The arrangement was a domestic arrangement, an af- 
fair in the family. The daughter and son-in-law were to be settled, 
and the father was aiding. 

Through the father the daughter held the legal title to a farm 
worth $6,000, but subject to a mortgage of $4,000. It was thought 
that the son in-law should carry on the place, and pay up this mort- 
gage and have the legal title. We are not confined to mere words; 
we must look at the acts of the parties. They are expressive. The 
defendant in error at once repaired with his wife to the farm. He 
carried bis personal property there. He there labored. He went to 
paying up the mortgage. He paid the taxes. He made improve- 
ments and repairs, and acted precisely as though he was purchaser. 
Unless he was carrying out the arrangement as one accepted by, and 
obligatory upon him, his course isnot explained. His wife considered 
that he had fully acceded to the verbal understanding, and was per- 
forming his share. The whole circumstances, in fine, prove that he 
undertook to pay up the mortgage, and on his part carry out the 
verbal understanding. 

When he applied for insurance he had made large expenditures, 
and could not retire without great loss, and at the same time, what 
remained to be done was small in comparison with the value of the 
farm. 

That he was then owner by equitable title seems hardly open to 
discussion, (Twiss vs. George, 38 Mich., 253,) and it is not claimed 
that he must have been vested with the legal title also, in order to 
support his statement in the application that he was owner. 
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He was owner of the barn by equitable title, and the risk of its de- 
struction was his risk. Nobody was under obligation to rebuild for 
him, and he could protect himself only by insurance. 

Judgment affirmed with costs. 


NEW YORK COURT OF APPEALS. 


BENJAMIN VAN SHAICK, Respondent, 
vs. 


NIAGARA INS. CO., Appellant, 


The policy contained a condition that “‘ifa building is insured that is on leased 
ground, the same must be specifically represented to the company, and ex- 
pressed in the policy in writing, otherwise the insurance shall be void.” Part 
of the property insured was a building on leased ground, which fact was not 
expressed in the policy. The insurance was procured by L., an insurance 
agent who was in partnership with D., the authorized agent of the company, 
with the assent of D., and knowledge and acquiescence ot the company. Subse- 
quently, but before the issuance of the policy, in accordance with a promise 
some time existing, L. was also appointed its agent by the company. L. was 
informed of the fact that the building was on leased ground. 


Held, that the policy clause was a condition precedent, which, if allowed to take ef- 
fect, rendered the insurance void ab inilio. 
Heid, that knowledge of L. was knowledge of the company. 


Held, that no objection having been raised below to the legal assumption that L. 
was the company’s agent, it must be conceded as a fact. 


Held, that the condition may be waived by the insurer by express words, or by 
acts done under such circumstances as would impute a fraudulent purpose, 
and as will estop him from setting up the condition against the insured. 


Held, that it must be presumed the intentions of the parties to make a valid con- 
tract ; and by issuing the policy with a knowledge of the facts, the company is 
estopped from setting up the condition. 


Judgment affirmed. 


W. C. Ruazr, for Appellant. 
T. F. Bus, for Respondents. 





196 Report «f Decisions. [March, 


Foraer, J. 
‘ This was an action upon a policy of fire insurance. It contained 
this condition: ‘Any interest in property insured not absolute, or 
that is less than a perfect title, or if a building is insured that is on 
leased ground, the same must be specifically represented to the com- 
pany, and expressed in this policy in writing ; otherwise the insur- 
ance shall be void.” 

The fact is, that part of the property described in the policy as 
subject of the insurance, was a building on leased ground. That fact 
was not expressed in writing in the policy. The defendant claims 
that thereby the insurance was void, and puts itself thereon as a de- 
fense to the action. It is to be observed of this condition, that it is 
not one of those conditions which are subsequent to the formation of 
the contract, a breach of which may occur after there has been a val- 
id contract made and entered into, and continued in existence for a 
part of its prescribed term. It is a condition precedent, lying at the 
threshold of the making of the contract, and which, if not then per- 
formed or not then obviated, prevents the formation of a contract, 
It is obvious that this building being on leased ground, the very mo- 
ment that the policy passed from the defendant to the plaintiff, the 
insurance on it was void if the condition holds. They were concur- 
rent acts, the delivery of the contract, and a breach of this condition ; 
so that at the same instant that the defendant said we insure this 
building, at the same instant the condition was broken, and the in- 
surance was void. So that if nothing is shown to break the rigid ef- 
fect of this condition, there never was any insurance by this defend- 
ant upon that building. We would scarce expect two pariies to go 
through so senseless and trifling an act if the facts were known to 
each at the time ; but would rather conclude that they had by words 
or acts agreed that the condition should not be considered as binding, 
‘* Tf these defendants were an entity, and could have stood near to 
that building when the oral negotiation for insurance was made and 
completed, and have seen” and known that it was upon leased 
ground ; “could it fairly be contended that they would have offered 
to the plaintiff, or that he would knowingly have received as the cor- 
rectly written evidence of the contract, this policy with the condition 
in question contained in it as an operative and binding clause?” We 
cannot suppose that either plaintiff or defendant would do the ut- 
terly absurd thing of making with deliberation and knowledge, a con- 
tract that was void from inception, and was in contradiction of the 
facts and statements of the negotiation. It is plain that the plaintiff 
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and the agent meant to contract, and did contract for the insurance 
of that building, “as a building on leased land.” Cone vs. Niagara 
Ins. Co., 60 N. Y., 619. Hence we are not surprised that the plain- 
tiff claims that the fact that the building was on leased ground was 
made known to the defendant when the policy was applied for, and 
that the policy was delivered, and the premium accepted by them 
without insisting upon the fact and the condition. He makes that 
action of the company with that knowledge his reply to their defense 
based on that condition and its breach. 

We must first inquire whether the plaintiff is right as to the fact 
of the prior knowledge of the defendant that the building was upon 
leased ground. It is shown that at a time previous to the issuing of 
this policy, the facts in relation to the title of the property, just as 
they were, that the land was owned by one person, and the building 
by another, and the contract between them, were told to one Lewis, 
an insurance agent. This Lewis, when the policy in suit was issued, 
having this information, and with a view to this insurance, asked if 
there was any change in the property, and was told that there was 
not. So that at the time of the issuing of this policy, Lewis was in- 
formed of the fact that this building was within the scope of this con- 
dition. It is now to learn if Lewis was the agent, or substantially so, 
of the defendant. It is shown that one Doolittle was the commis- 
sioned and nominal agent of the defendant, but that Lewis and he 
were in partnership in the business of soliciting and procuring insur- 
ance; that Lewis did, with assent of Doolittle, so act as to this de- 
fendant ; that such action was known to defendant, and not disap- 
proved of by it; that a joint commission had for some time been 
promised by the defendant to those two as its agents, which was de- 
layed, but finally issued before the delivery of this policy. Bodine 
vs. Exchange Ins. Co., 51 N. Y., 117. We think that the facts bring 
the case within that decision. So that as the information of the agent 
is the information of his principal, the defendant, when it accepted 
this risk, had information that this building stood upon leased 
ground. Besides that, in stating the facts as they appeared to him 
on the motion of the defendant that the court direct a verdict for it, 
the learned judge who held the circuit, assumed or found that Lewis 
had the relations of an agent to the defendant. No objection was 
made by the defendant to this, nor any request to go to the jury upon 
it as a question of fact. It must be taken as a conceded fact in the 
case. Tallman vs. Atlantic Ins. Co., 3 Keyes, 87. 

And so again comes up the oft-recurring and still vexed question be- 
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tween insurance companies and their policy-holders, whether a fact 
thoroughly well known and comprehended by both sides to the con- 
tract before it is delivered, may, by force of some condition crouched 
unseen in the jungle of printed matter with which a modern policy is 
overgrown, make a defense for the company after the catastrophe 
and damage has happened against which it professes to guard. 

It is to be confessed that the decisions in this State do not, upon a 
cursory perusal at least, seem strictly in harmony in regard to it. 
There are cases which hold that where an application is made a part 
of the policy by the terms of it, and some false assertion has been in- 
serted in the application by the agent when the truth has been at the 
same time well known to him, that the insure:l shall not be prejudiced 
thereby. Rowley vs. Empire Ins. Co., 3 Keyes, 557; Plumb vs. Catt. 
Ins. Co., 18 N. Y., 392 ; Ames vs. N. Y. Ins. Co., 14 N. Y., 253. 
There are others where the facts fell within the condemnation of some 
condition of the policy, yet as the fact as it existed was known to the 
company, it was held to be estopped from setting up the condition 
against a recovery. 14 N. Y., supra; Bidwell vs. N. W. Ins. Co., 
24 N. Y., 302 ; Bodine vs. Exch. Ins. Co., 51 N. Y., 117. There are 
others in which there was a suit in equity, seeking a reformation of 
the contract, and it was held that the facts showed unmistakably that 
the parties never meant to enter into a contract with such a condi- 
tion or description in it as was set up against a recovery. Cone vs. 
Niagara Ins. Co., 60 N. Y., 619; Maher vs. Hibernia Ins. Co. in 
MSS. in Court of Appeals. In the latter case the facts made 
a clear estoppel en pais against the company. It has also been held 
that a warranty part of the printed matter of the policy has been 
dispensed with by the oral agreement of the parties made before the 
delivery of the policy. McCall vs. Sun Mut. Ins. Co., MSS. Court of 
Appeals, decided September 15, 1876. On the other hand, in an 
action at law, it has been held that where the terms of the policy are 
clear and unambiguous, parol proof is inadmissible to vary them, or to 
show that either or both parties were not aware that they were ex- 
changing a contract such as was requested, and as agreed with the 
facts in the situation of the property. Pindar vs. Resolute Ins. Co., 
47 N. Y., 114. See also Rohrback vs. Germania Ins. Co., 62 N. Y. 
And so it has been held that parol proof is not admissible to show 
that both parties knew that a statement in an application for a policy 
was not true. Ripley vs. Adtna Ins. Co., 30 N. Y., 136. Other 
cases bearing upon the subject might be cited, but quantum suff. 
_ There is no doubt but that ordinarily considered, this condition in 
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the policy was a warranty that the building did not stand upon leased 
land, and that the truth of that warranty became a condition prece- 
dent to any liability on the part of the defendant. Yet there is no 
doubt, too, that a condition in a policy may be waived by the insurer, 
or, a8 some cases put it, he be estopped from setting it up ; such re- 
sult may be worked by parol, or by act without words. It has been 
held over and over that the customary clause in a policy that it will 
not be binding upon the insurer until the premium is paid in fact, 
may be waived by parol or by act, and the policy may be delivered 
and become a binding contract upon the insurer without payment in 
hand of the premium, Trustees ete. vs. Br. Ins. Co., 19 N. Y., 305 ; 
Sheldon vs. At. F'. Ins. Co., 26 N. Y., 460; Wood vs. Po. Ins. Co., 32 
N. ¥., 619; Bohen vs. Wm. B. City Ins. Co., 35 N. ¥., 131; Bo- 
dine vs. Ins. Co., 51 N. Y., 117. As to other waivers, see Ludwig 
vs. Ins. Co., 48 N. Y., 384, and cases there cited. Shearman vs. Ins. 
Co., 46 N. Y., 532. 

Now in this first class of cases it has been thought that the fact 
that the insurer delivered to the insured the written contract as the 
consummated agreement between them, and did not then exact pres- 
ent payment of the premium asa necessary precedent thereto, was 
too plainly in contradiction with the condition for pre-payment for 
it to be supposed that it was meaut by the insurer, or supposed by 
either party that it was intended to make it a patent part of the con- 
tract. Such a provision, it issaid, could have no effect upon the de- 
livered and perfect contract in which it was contained. 19 N. Y., (su- 
pra.) It would be imputing a fraudulent intent to the defendants in 
this case to say, or to think, that they did not mean, when they de- 
livered this policy to the plaintiff, to give him a valid and binding 
contract of insurance, or that they did not mean that he should be- 
lieve that he had one, or that they did not suppose that he did so be- 
lieve. And such imputation can be avoided only by supposing that 
it had overlooked this condition, aud so forgotten to express the fact 
as to the building in writing upon the policy, or that it waived the 
condition, or held itself estopped from setting it up. The condition 
of pre-payment of premium is like this under consideration, one at 
the threshold of the making of the contract, and if it is not observed 
no valid contract is made, unless it is stepped over or thrust aside. 
It is consistent with fair dealing, and a freedom from fraudulent pur- 
pose, to hold that one or the other was done; that is that there was 
waiver or is estoppel. 

There are other conditions precedent which may be waived. Thus, 
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in Myers vs. Life Ins. Co., 27 Penn. St., 268, it is said that the coun- 
tersigning by the agents is under some circumstances not essential, 
though required by condition. The ground there stated is, that on 
an equitable interpretation of the whole contract, it may become the 
duty of the court to dispense with a portion of the forms of the con- 
tract, if it can find any reliable substitute for them on the principle 
that cures defective execution of powers where the intention to exe- 
cute is sufficiently plain. The contract was to be complete when de- 
livered by the agents, and countersigning by them was to be the ap- 
pointed evidence of its proper delivery. There may be other evidence 
to be regarded as equivalent. So here, it was not that the defendant 
would not at all insure a building on leased lands. It did agree to 
take a risk upon it. But to have it insured by them, the fact of it 
being on leased land must be expressed to them. This was done. As 
evidence that it was done, it must, they said in the policy afterward 
delivered, appear in writing on the policy. This is, like countersign- 
ing by agent, but one of the forms of making the contract. That 
the policy was delivered and the premium received, with full purpose 
of insuring that building, with full purpose of making a valid and ob- 
ligatory contract, is evidence that through neglect or forgetfulness one 
of the forms was not observed, or that it was waived by the parties. 
This case is to be distinguished from that of Pindar, 47 N. Y., 114. 
There Pindar asked a policy in a certain form of words. The insurer 
issued it to him in a different form, and in such form as would not 
cover certain classes of goods, and as, by presence of those classes in 
the store, rendered the whole policy void. It was not proposed to 
show that the insurer knew that the very class of goods on which in- 
surance was sought was in the store, and that the policy was deliv- 
ered with the purpose to insure that class, and with the mutual un- 
derstanding that by the policy it was insured. Hence that case dif- 
fers from this, and it was properly held that Pindar was bound by 
his contract. In Rohrback’s case, supra, the decision went upon the 
effect of a peculiar clause in the policy, and in that fact is quite dif- 
ferent from this. Chase vs. Ham. Ins. Co., 20 N. Y., 52, is put upon 
a ground very like that in Rohrback’s case, that it was printed in the 
application that the company would not be bound by knowledge of 
the agent, and that the company could not be held thereby, unless 
there was fraud or prevention of the applicant from making a true 
statement. 

Ripley vs. Aitna Ins. Co., 30 N. Y., 136, is to be distinguished from 
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this in hand. There the representation or warranty was promissory. 
It was an agreement by the applicant that he would thereafter keep 
a watchman in his mill of nights. This looked to future conduct on 
his part. It was nota part of the form of the contract. And though 
the agent of the insurer knew the custom of the applicant had not 
been to keep a watchman in his mill from midnight on the last day 
of the week till midnight on the first day of the next week, that did 
not affect his promise thereafter to do differently. It is also said in 
that case that there may be a waiver of conditions, but only on an 
agreement founded on a valuable consideration, or the act relied upon 
as a waiver must be such as to estop a party from insisting on the 
condition. 

In the case in hand, there is a consideration in the premium paid 
which would not have been done with an understanding that the 
condition should remain and be enforced. In the purview of some 
of the cases there is also an estoppel. 

It is difficult to make all the cases upon this subject harmonize ; 
but by the force of authority, we are constrained to hold that such a 
condition as this may be waived by the insurer by express words to 
that effect, or by acts done under such circumstances as would other- 
wise impute a fraudulent purpose, and as will estop him from setting 
up the condition against the insured. 

There is another defense relied upon by the defendant. It arises 
in this wise: When the defendant decided upon taking the risk, it 
was with this condition ; that the plaintiff would agree to keep a cer- 
tain quantity of water in the building, and under certain conditions 
to keep it from freezing, and that this was made known to the plain- 
tiff at or before the issuing of the policy. The facts of the case do 
not sustain this ground of defense. Though the defendants had put 
upon their agents the duty of affixing to the contract the require- 
ment that water should be kept standing in the building, there is no 
proof that it was made known to the plaintiff asa requirement. It 
never came to the personal knowledge of the plaintiff. If it ever 
came to the knowledge of Stanton, and Stanton is to be regarded as 
the agent of the plaintiff at that time, it did not come to him as a re- 
quirement, conditioned upon the observance of which the policy was 
to be valid. It reached him as a request, obedience to which was not 
obligatory, but gratuitous or courteous. It is quite doubtful if, as 
such even, it reached him before the issuing of the policy, and the 
delivery of it to the plaintiff. 





202 Report of Decisions. [March, 


We therefore conclude that the judgment appealed from should 
be affirmed. 

Cavrca, Ch. J., ANpReEws and Miter, JJ., concur. ALLEN, Rapatio 
ard Eart, JJ., dissent. 


‘SUPREME COURT OF MICHIGAN. 
January Term, 1877. 


Error from Kent Circuit. 


LIVERPOOL & LONDON & GLOBE INS. CoO., 
vs. 
JOHN A. S. VERDIER, er au.* 


Verdier insured his stock in the Home and in the Merchants’ Ins. Co. He after- 
ward took in Brown as a partner, when it was agreed between them that the 
policies should be transferred to the firm, which was accordingly done in the 
case of the Merchants’, but the agent of the Home being absent, the assignment 
in that case was not made, according to the evidence in the former case, and 
upon the expiration of the policy, about the time of the partnership, a renewal 
receipt was issued purporting to bear date of May 1, 1874; but the premium 
was not paid until just after the fire to a clerk of the agent. Insurance was 
afterward effected for the firm in the L. & L. & G. company, in which it was 
agreed that in case of other insurance upon the property, whether prior or sub- 
sequent, the insured should be entitled to recover from the company only its 
pro rata share of the loss, ‘‘ without reference to the dates of the different 
policies, or their invalidity from want of notice of this or other insurance, or 
from the violation of any of their conditions, or the insolvency of any or all 
the other insurance companies,” and in case of the insured holding any other 
policy subject to average, this policy should also be so subject. The adjust- 
ment, according to the evidence of Verdier, was participated in by the Home, 
and he accepted from the Hanover Ins. Co., another of the insurers, the 
amount due also from the Home, assigning thereupon the Home policy to the 
Hanover. It was then held, that the insurance of the Home was treated by the 
firm as an insurance upon the firm stock, and the L. & L. & G. Co. had a 
right to regard it as contributory under its policy clause. It now further ap- 
pears that the Home policy was transferred by Verdier to the firm, and that 
the renewal was issued before the transfer of the property to the firm ; 


* The decision in the first trial of this case is reported in 5 Ins, Law Jour., 664. 
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Held, that the question whether the Home waived the forfeiture of its policy, or 
whether it treated it as subsisting by joining in the adjustment, is immaterial. 
The object of the L. & L. & G. clause was to protect the company against the 
necessity of contesting with the insured the validity or invalidity of other ex- 
isting policies. This was a competent provision, and the decision on the first 
appeal must be sustained. 


[The first’ decision in this case was rendered January Term, 1876, and is re- 
ported in 5 Ins. Luw Jour., 664. The additional facts necessary to understand 
the present decision, as then shown, will be found in the syllabus above.—Ep. Ins. 
Law Jour. ] 


Huaaes, O’Brien & Suitey, of Grand Rapids, for Plaintiff in Error. 
Norris & Unn, of Grand Rapids, for Defendants in Error. 


Cootey, J. 

The facts in this case are stated with sufficient fullness in the 
opinion delivered when it was before us on a former occasion, and 
reported in 33 Mich., 138. The case has again been tried, with the 
same result as before, and the question now is, whether any new 
showing was made on the second trial which will require a different 
conclusion. 

The only new fact, which appears to me of importance, is that the 
renewal policy issued by the Home Insurance Company, was actually 
issued before the transfer of the property covered by it to the firm 
of Verdier & Brown, though the premium for it was paid afterward. 
But, by the former record, it appeared that the renewal bore date 
before the transfer, and no question was made of its having been 
issued at the time it bore date. The presumption would be that such 
was the fact. In this particular, therefore, I cannot perceive that the 
case is changed. 

I do not think we are at liberty to go into the question, whether 
the Home Insurance Company waived the forfeiture, which might 
have been insisted upon after the transfer of the Home policy by 
Verdier to Verdier & Brown, or whether the Home Company treated 
its policy as a subsisting one by joining in the adjustment. The fact 
is undeniable, that Verdier & Brown, after the fire, dealt with the claim 
against the Home company as a valid claim, and sold it as such ; this 
sale might complicate, and perhaps defeat, the right of the plaintiff in 
error to be subrogated to the original right—if any existed—of Verdier 
& Brown against the Home Company, in case the plaintiff in error 
was compelled to pay without any deduction on account of the policy 
issued by the Home. But the actual liability of the last named 
company, appears to me immaterial. The plaintiff in error required 
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the insured to stipulate in their policy that, in adjusting a loss, other 
existing policies should be taken into the account, even though for- 
feited ; the plain purpose being to protect the company against the 
necessity of contesting with the insured any question of the validity 
or invalidity of other existing policies. This was a competent pro- 
vision, and not unreasonable. The judgment, I think, should be re- 
versed with costs, and a new trial ordered. 


Marston, J. 

I concur in the above opinion, upon the ground that the policy 
in the Home company was issued to Verdier, who, at the time of the 
loss, had an interest in the goods as a member of the firm of Ver- 
dier & Brown, and because the firm, after the loss, claimed the poli- 
cy in the Home company was a valid, subsisting one, and assigned 
their claim under it, which would have the effect stated in the fore- 
going opinion. 

While the clause relied upon in defense, in my opinion, can have no 
application where the insured has no interest in the goods at the 
time the owners obtained a new policy, and when the loss happens, 
yet in a case like the present, I think it does. 


CamPBELL, J. 

When this case was last before us there was evidence in the record 
from which it seemed probable that the Home Insurance Company 
had become estopped from questioning the validity of the policy held by 
Verdier before his partnership with Brown. The terms of the policy 
prohibiting any change in the ownership of the insured property are 
now in evidence, showing that by the formation of the partnership 
agreement, the policy was terminated, unless afterward revived. 

The evidence now shows that the renewal took place before the 
partnership, and that the firm of Sinclair Brothers allowed the amount 
to run until paid, after the fire, to their clerks in their behalf. But, 
inasmuch as the whole premium was due in advance, and the insured 
could not claim any portion of it back after a voluntary relinquish- 
ment of the policy, the subsequent detention by the Home Company, 
or their agents, of money which in any event belonged to them, 
was rightful, and had no effect in renewing a void policy. 

There is no testimony in the present record showing any other ac- 
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tion of the Home Company in the matter, and therefore there is 
nothing to indicate any waiver or estoppel against them. 

This being so, all other questions which might be presented under 
the rulings are unimportant, as the valid existence of the Home 
policy is the only ground on which the judgment could be disturbed, 
and I am of opinion it should be affirmed. 


COURT OF APPEALS OF NEW YORK. 


THE PEOPLE, Respondents, 
vs, 


JOHN McCANN, Appellant.* 


The provisions of chap. 463 of the New York laws of 1853, as amended by chap. 
300 of the laws of 1862, and chap. 328 of the laws of 1865, are sufficiently 
broad to sustain an action against the agent of a foreign plate glass company 
which had not complied with the laws of New York, for transacting unauthor- 
ized insurance in that State. Recovery may be had under chap. 334 of the 
laws of 1861. . 


The form of statement is prescribed by the act of 1853, and a penalty was incurred 
under the act of 1861 by reason of failure to file the statement, as well as under 
that of 1853 for failure to deposit the securities and file the certificate. The 
only effect of the act of 1873, was to reduce the deposit from $100,000 to 
$50,000. 


Judgment affirmed. 


Rapatxo, J. 
We think that the provisions of chap. 463, of the laws of 1853, as 
amended by chap. 300 of the laws of 1862, and chap. 328 of the laws 
of 1865, are sufficiently broad to sustain this action. Section 1 of 
that act provides for the i~corporation of insurance companies, which 
are divided into two departments: the first to make insurance on 
lives, etc.; and the second on health, against accidents to persons, on 


* Argued Dec. 4,1876. Decided Dec, 19, 1876. 
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the fidelity of persons holding places of trust, on the lives of animals, 
and also “ against loss, damage or liability arising from any unknown 
or contingent event whatever which may be the subject of legal insur- 
ance,” except fire, marine and life insurance. 

This language is in our judgment sufficiently broad to embrace in- 
surance against accidents or damage to plate glass arising from causes 
other than fire. Such casualties are contingent events, which may be 
the subject of legal insurance. 

Section 6 of this act provides that no company organized for the 
purposes named in the second department, shall commence business 
until they shall have deposited with the superintendent of the Iusur- 
ance Department the sum of twenty-five thousand dollars, invested in 
certain prescribed securities. By chap. 328 of the laws of 1865, this 
amount is increased to $100,000. 

Section 14 enacts that it shall not be lawful for any person to act 
within this State as agent or otherwise in receiving or procuring ap- 
plications for insurance, or in any manner to aid in transacting the 
business of insurance referred to in the first section, (which embraces 
both departments,) for any company or association incorporated by or 
organized under the laws of any other State government, unless such 
company is possessed of the amount of capital required by the 6th section 
for companies in this State, invested in prescribed securities, which 
securities shall be deposited with the auditor, comptroller or chief 
financial officer of the State by whose laws said company is incor- 
porated, and the superintendent of the Insurance Department of this 
State is furnished with the certificate of such officer that he holds 
such securities in trust and on deposit for the benefit of policy-hol- 
ders, ete. Such companies are also required to file statements. 

Section 18 enacts that every violation of the act shall subject the 
party violating to a penalty of five hundred dollars for each violation, 
to be sued for and recovered in the name of the people by the dis- 
trict attorney of the county in which the company or agent so violat- 
ing shall be situated. 

The complaint avers that on or about the 27th of June, 1873, the 
defendant, in the city of Brooklyn, in this State, issued and delivered 
to the Phoenix Insurance Company, a policy of insurance on plate 
glass purporting to be issued by the New Jersey Plate Glass Insurance 
Company, and received the premium thereon. That said company 
was not organized under the laws of this State, and did not deposit 
security as required by the laws of this State, and was not authorized 
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to issue policies within this State, and that said policy was issued in 
violation of the insurance acts and statutes of this State. 

It was proved on the trial that the company was incorporated in 
1868, by an act of the legislature of the State of New Jersey, for the 
purpose of making insurance against loss or damages by the acci- 
dental breaking of plate, and other large glass or mirrors. That 
no certificate of the deposit of securities, statement or other docu- 
ment whatever relating to the company was on file in the office of the 
superintendent of the Insurance Department. That the defendant 
had an office in the city of Brooklyn, bearing the sign “ General Agency 
of the New Jersey Plate Glass Insurance Company.” That on the 
application of the Phoenix Insurance Company, he delivered to it a 
policy of said Plate Glass Insurance Company insuring the Phenix 
company against loss or damage by accident to certain plates of glass, 
in Brooklyn, and received the premium of such insurance. The court 
charged the jury that under the existing statutes of this State, the 
New Jersey Plate Glass Company had no right to issue policies, be- 
cause it had not complied with the prerequisites which the statute had 
provided, and that if the defendant acted as their agent, the plaintiffs 
were entitled to recover the penalty. The question of the defend- 
dant’s agency was left to the jury, who found for the plaintiffs. 

We think that the plaintiffs’ case was made out under the act of 
1853, before referred to, and that the recovery may ‘also be sustained 
under chap. 334 of the laws of 1861, which requires all foreign insur- 
ance companies transacting any kind of insurance in this State to 
make annual statements of their condition to the Insurance Depart- 
ment in the same manner and in the same form as similar companies 
organized under the laws of this State, and subjects agents of such 
companies to penalties in case of omission. It is claimed, however, 
that there was no law in this State expressly referring to plate glass 
insurance companies. No form of statement was prescribed for such 
companies, and this company could not therefore make a statement 
in the same form as similar companies in this State. The act of 1853, 
however, prescribes a form of statement for companies organized un- 
der that act, and if we are right in holding that plate glass companies 
fall within its provisions, a penalty was incurred by the defendant un- 
der the act of 1861, by reason cf the failure to file a statement, as well 
as under the act of 1853, by reason of the failure to deposit securities 
and file the certificate. 
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The appellant contends that the first statute of this State in rela- 
tion to plate glass companies, is chap. 617 of the laws of 1873, and 
that inasmuch as that act omits to provide any penalty for a failure 
to comply with its provisions, agents of such companies are free from 
any penalty. We cannot concur in this view. On the contrary, we 
think that the act of 1873 shows that the act of 1853 was regarded 
by the legislature as authorizing the formation of plate glass com- 
panies, and applicable to them, for the act of 1873 speaks of com- 
panies theretofore organized under the laws of this State to make in- 
surance against loss or damage to plate glass exclusively. The act 
of 1853 was the only one under which such companies could have 
been organized. The only effect of the act of 1873 was, in our opin- 
ion to reduce the deposit required of plate glass companies, domestic 
or foreign, to $50,000 in place of $100,000, which was required of all 
casualty companies by the act 1853, as amended in 1865, and it was 
not intended to abrogate the penalties imposed by that act. 

The only objection raised at the trial to the reference to the act of 
1853, for the purpose of maintaining this action, was that that act was 
not pleaded. We think that the case of Willis vs. N. Y. Central R. 
R. Co., 30 N. Y., 505, fully answers that objection. No other ques- 
tion was raised in respect to the pleadings. 

The jadgment should be affirmed. 

All concur. 
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SUPREME COURT OF WISCONSIN. 


(June, 1876.] 


STATE versus DOYLE.* 


1. The fact that a suit affecting the prerogatives of a State has been settled by a 
State officer is immaterial as affecting the jurisdiction of an appellate court. 


2. The omission in a statute to provide for notice to parties in interest dves not 
render the statute invalid. 

8. The revocation of the license is a ministerial act. 

4. In Morse vs. Home Ins. Co., 20 Wall., 445, it was decided that the right of a 
corporation to remove a cause from u State toa United States conrt might be 
exercised, even though the party had agreed that the cause should not be re- 
moved, and that the agreement not to remove was not rendered valid by a 
State law authorizing it. ‘The constitutionality of the State law was not in 
issue, and the decision that it was invalid was extra-judicial. 

A State statute providing that a corporation shall be compelled to file with the 
State officer, as a condition precedent to its doing business in the Srate, an 
agreement not to remove vanses in which it is a party, is within the power of 
the State, even if the agreement is not valid in law. Such a statute is purely a 
matter of Slate policy and not subject to Federal control in any form. 

5. If sucha statute is uncoustitutional, the State officer has no power t» issue o 
license to the corporation, and should be commanded to revoke any liceuse he 
may have issued. 

6. A State cannot be sued indirectly by proceedings against one of its officers, 
and where so sued in a Federal court the jurisdiction of the State courts will 
not be ousted. Even if the Federal court has granted an injunction, the State 


court may issue a writ of mandamus to the party enjoined, commauding him 
to violate the Federal writ. 


Ryay, C. J. 
The facts of this case were discussed at the bar on the motion to 
quash the alternative writ. But as some of them did n tte. ap- 
pear of record, we refiained from any expre sicn of oyiuion in over- 
ruling the motion. All the material facts are now before us fcr final 
adjudication. 





* From the American Law Record. See decision of same case in U. 8. 8. C., p. 177. 
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It appears by the return that the license of the insurance com- 
pany, in force when these proceedings were commenced, expired by 
limitation pending the alternative writ ; and that some three days 
after the motion to quash the alternative writ was denied, the respond- 
ent renewed the license for another year. His doing so, under the 
circumstances, may have been an act of questionable propriety. But 
the fact itself is immaterial here, because it was agreed by counsel, 
if it were otherwise doubtful, that if a peremptory writ should be 
granted, it should cover any subsisting license issued by the respond- 
ent to the insurance company. 

The motion to quash the alternative writ was argued for the re- 
spondent by the attorney general. The demurrer to the return was 
argued for the respondent by the learned counsel who represented 
the insurance company in the Federal court, and a brief was after- 
ward submitted on his behalf by the attorney general. Different 
questions were raised for the respondent by the different counsel, 
which will be considered in proper order. 

L It was stated by the attorney general that the suit of the relator 
against the insurance company had been settled ; that the relator has 
no further interest in the question, and therefore no further right to 
the writ. The fact does not appear of record, but it is immaterial. 

So far as the private right of the relator is concerned, it is now 
well settled that this court would not assume original jurisdiction to 
enforce it. Attorney General vs. Railroad Companies, 35 Wis., 425 ; 
Attorney General vs. Eau Claire, 37 Wis., 340 ; State vs. Baker, 38 
Wis., 71; State vs. Supervisors, ib., 554. But, as it is said in At- 
torney General vs. Railroad Companies, “In a government like ours, 
public rights of the State and private rights of citizens often meet, 
and may well be involved in a single litigation. So it may be in the 
exercise of the original jurisdiction of the court. The prerogative 
writs can issue only at the suit of the State, or the attorney general 
in the right of the State. They may go on the relation of a private 
person, and may involve private right.” And the question before us 
is not upon the private right of the relator, and is independent of the 
accident that there is a relator in the case. The question on which 
the exercise of jurisdiction here must turn is, whether the subject 
matter of the writ is one ‘‘ Quod a statum reipublice pertinet ; one 
affecting the sovereignty of the State, its franchises, or prerogatives.” 
Attorney General vs. Eau Claire, supra. And on this question there 
appears to us to be no room for doubt. 

Save by the voluntary license of the State, the insurance company 
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has no right to carry on its business within the State. The State sees 
fit to grant a license to it, upon condition, instantly revocable upon 
condition broken. The insurance company breaks the condition, but 
claims the right, notwithstanding, to act under the license throughout 
the State ; claims that the condition is void, and that the license is 
therefore independent of the condition on which it was granted. 
And it assumes to carry on its business throughout the State, under 
the license, in defiance of the condition. Here is very plainly a 
direct and proximate interest of the State, affecting the State at large, 
in some of its prerogatives, and raising a contingency requiring the 
interposition of this court to preserve the prerogatives of the State 
in its sovereign character. Attorney General vs. Eau Claire. 

The statute of the State devolves upon the respondent the impera- 
tive duty of revoking the license of the insurance company, upon 
condition broken, and prohibits a renewal of the license for three 
years. The respondent claims that the statute so far is void, and 
wholly disregards it. Upon condition broken, he refuses to revoke 
the subsisting license of the insurance company, and upon its expira- 
tion renews it. Whether the respondent be right or wrong in his 
view—and that is for this court and not for him to determine—it is 
very certain that it concerns the State at large, that one of its prin- 
cipal officers executes his office in positive and deliberate disregard of 
a public statute defining its duties. 

Such a case, when presented, is one eminently calling for the exer- 
cise of our original jurisdiction ; one, with or without a relator, 
eminently fit to be presented to the court for adjudication. The writ 
of mandamus, in such a case, eminently serves its function as a 
prerogative writ. 

IL. It was objected to the statute, by the learned counsel who ar- 
gued the demurrer, that it provides for no notice to the insurance 
company, gives it no opportunity of being heard on the question of 
revocation for condition broken. It might have been more provi- 
dent to have required such notice ; but that rested entirely in legis- 
lative discretion. It was for the legislature alone to say whether or 
not the insurance company should have license to act within the 
State ; and if so, on what conditions, and how revocable, such license 
should be granted. Authorizing such a license, out of its mere dis- 
cretion, it was competent for the legislature to impose any conditions, 
reasonable or unreasonable, and to provide for revocation upon any 
cause or no cause, in any manner it might see fit. 

It was for the insurance company to elect whether it would seek or 
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accept the license authorized on the very terms on which it was of- 
fered, at its own peril of the very power of revocation reserved. 
And, having elected to accept the license, it cannot now set up a 
vested right in the liceuse, inconsi-tent with the license snd in defi- 
ance of the terms and conditions cn which it was granted. It vol- 
untarily ran the very risk of summary revocation, ex parle, to which 
it now objects. It took the license cum onere, and has no just ground 
of complaint that the license is not more favorable to its interest. 

‘We have carefully examined the numerous authorities cited on 
this point, and are unable to discover the application of any of them 
to the revocation of a voluntary license, in the precise manner re- 
served in the license itself. 

III. It was likewise urged that the duty of revocation imposed upon 
the secretary of state, operates to confer judicial power upon that 
officer. 

We cannot think that either the power to grant a license, or the 
power to revoke it, involves the exercise of a judicial function. Both 
appear to us to be pla nly and equally ministerial funct‘ons. 

The secretary, upon certan fasts appearing to him, is authorized 
to issue a license ; upon certain other facts appearing to him, is re- 
quired to revoke it. This is a common condition of ministerial duty. 
In such a case the ministerial officer must exercise his personal intel- 
ligence in aszertaining the fact upon which bis authority is founded ; 
bot he acts upon his peril of the fact, and can in no sense be said to 
exercis? a judicial fauncton. If the use of personal judgment in such 
cases should be held to be judiciul, the dist nction b-tween miuisterial 
and judicial functions would be very much removed, 

The seerctary of stite is a mivisterial officer, authorized by law to 
perform d fier.nt duties, upon different ccntingencies. If he make 
mistakes of facts in the performance of his functicn:, his ations may 
be void or voidable only in different circumstances. But he cannot 
judicially determine the facts on which he acts or refuses t» act. 
This can only be done by the couits, whose duty it is, in proper 
cases, to review his action and determiue the facts and his official duty 
upon it, 

IV. It is contended, not that the statute of the State, prescribing 
the condition upon which license shall be granted, is a violation of the 
Federal C. nstitut‘on, but that it has been so adjudged by the Su- 
preme Court of the United States, and that thereupcn and thereby 
the statute has ceased to have any force. 
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' For the purpose, as Wait», C. J., remarks, (20 Wall., 459,) of putting 
foreign insurance companies, licensed to do business in this State, 
upon equal footing with its own companies, section 22 of chapter 56, 
of 1870, requires foreign compunies, before license, to file an agree- 
ment in the secretary’s office, not to remove causes against them from 
the State to the Federal courts. 

In Morse vs. Ins. Co., 30 Wis., 496, the insurance company had, in 
violation of its agreement, p2titioned the State court to remove the 
caus? from the State to the Federal court, under the act of Congress. 
This court held the agreement to be a valid relinquishment of the 
right of such removal, obligatory upon the insurance company, and 
gave judgment agains: it. The judgment of this court was taken by 
writ of error to the Supreme Court of the United States. And that 
court, in Ins. Co. vs. Morse, 20 Wuall., 445, reversed the judgment of 
this court, upon the ground that such an agreement did not deprive 
the insurance company of the right of removal to the Federal court, 
under the Constitution and laws of the United States. 

The question was certainly not free from difficulty ; and while we 
think, with all due deference, that tha weight of authority and sound 
principle sustain the views of this court, it is our duty and pleasure 
to submit to the decision of the Federal court on a point unquestion- 
ably within its final juri-diction. 

Under that decision, it follows that the jurisdiction of the State 
court in that case was ousted, upon the presentation of the petition 
to remove the cause to the Federal court, and that all subsequent 
proceedings in the State courts were coram non judice. Gordon vs. 
Longest, 16 Peters, 97 ; Kanouse vs. Martin, 15 How., 198 ; Ins. Co. 
vs. Dunn, 19 Wall., 214. 

The sole question, therefore, before the Federal court, upon the 
writ of error iu Ins. Co. vs. Morse, was whether the right of the insur- 
ance company to remove the cause to the Federal court remained 
notwithstanding the agreement. Upon that point only is the judg- 
ment in that case conclusive on this court ; upon that point only is 
the opinion of that court authoritative with this. 

This court, and other courts organized under the common law, 
has never held itself bound by any part of an opinion, in any case, 
which was not needful to the ascertainment of the right or title in 
question between the parties. In Cohen vs. State of Virginia, 6 
Wheat., 264, this court was much pressed with some portions of its 
opinion in the case of Marbury vs. Madison. And Mr. Chief Justice 
Marshall said: “ It is a maxim not to be disregarded, that general 
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expressions in every opinion are to be taken in connection with the 
case in which those expressions are used. If they go beyond the case 
they may be respected, but ought not to control the judgment in a 
subsequent suit, when the very point is presented. The reason of 
this maxim is obvious. The question actually before the court is in- 
vestigated with care, and considered in its full extent ; other princi- 
ples which may serve to illustrate it are considered in their relation to 
the case decided, but their possible bearing on all other cases is sel- 
dom completely investigated.” The cases of Ex-parte Christy, 3 How., 
292, and Peck vs. Jenness ef al., 7 How., 612, are an illustration of the 
rule that any opinion given here or elsewhere cannot be relied on as 
a binding authority, unless the case called for its expression. Its 
weight of reason must depend on what it contains. Carroll vs. Car- 
roll, 16 How., 275. The rule is elementary, but we choose to give it 
in the words of the court to whose opinion we consider it presently 
applicable. 

Ins. Co. vs. Morse was decided by a divided court. The opinion of 
the majority, delivered by Mr. Justice Hunt, applies to the agree- 
ment of the insurance company not to remove the cause to a Federal 
court, the general and familiar rule, that parties cannot, by contract, 
oust the ordinary courts of their jurisdiction ; citing to that effect 
several cases, English and American, and quoting the rule from Story’s 
Kq., sec. 670, in these words : “ And where the stipulation, though 
not against the policy of the law, yet is an effort to divest the ordin- 
ary jurisdiction of the common tribunals of justice—such as an agree- 
ment, in case of any disputes, to refer the same to arbitrators—courts 
of equity will not, any more than courts of law, interfere to enforce 
that agreement; but they will leave the parties to their own good 
pleasure in regard to such agreements. The regular administration 
of justice might be greatly impeded or interfered with by such stipu- 
lations, if they are specifically enforced.” 

Having held the rule to be otherwise applicable to the agreement 
of the insurance company, the opinion preceeds to inquire whether 
the agreement gains validity from the statute of the State requiring 
it ; and holds that it does not, because the right of removal is given 
by the Constitution and laws of the United States, and therefore the 
majority of that court reversed the judgment of this court, on the 
ground that the petition to remove the cause to the Federal court 
had ousted the jurisdiction of the State court. 

So far, the opinion deals with the question involved in the case. 
Having so held, the opinion had exhausted the question before the 
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court ; had exhausted its appellate jurisdiction to this court; had ex- 
hausted its concern with the statute of the State. In its own view 
of the question before it, the only concern of that court with the stat- 
ute of the State, was, whether it could operate to take the agreement 
out of the general rule held to be applicable to it. The agreement 
was directly before the court; the statute at best was only before the 
court collaterally. And we may be pardoned for suggesting that, the 
validity of the statute not being directly involved in the decision, the 
declaration that it is unconstitutional overlooked the universal rule of 
all American courts, sanctioned by that court, (Cooper vs. Telfair, 4 
Dallas, 14; Parsons vs. Bedford, 3 Pet., 483; United States vs. 
Coombs, 12 Pet., 72,) that courts will avoid an interpretation or ap- 
plication of astatute rendering it unconstitutional ; will hold one 
so only in plain and peremptory cases ; and with the domestic poli- 
cy of the statute, with the right of the State to refuse license to 
insurance companies refusing to make the agreement, that court had 
no concern. 

“This court has no authority to revise the act of Wisconsin, upon 
any grounds of justice, policy or consistency to its own constitution. 
These are concluded by the decision of the public authorities of the 
State. The only inquiry for this court is, does the act violate the Con- 
stitution of the United States, or the treaties and laws made under 
it?” Carpenter vs. Pennsylvania, 17 How., 456. 

The statute of the State does not assume to prohibit insurance com- 
panies taking license under it from removing actions on its policies 
from State to Federal courts. It only provides that no insurance 
company shall be licensed under it, which shall not file an agreement 
not to remove them. So that the question in Ins. Co. vs. Morse was 
not whether the statute was in violation of the right of removal, but 
whether the voluntary agreement of the insurance company was ob- 
ligatory upon it. The only question upon the statute before the court 
was, whether it could operate to give validity to the agreement, held 
to be otherwise invalid. And it is sufficiently plain that the validity 
of the agreement, and the validity of the statute requiring the agree- 
ment, are distinct questions. The invalidity of the agreement has been 
determined by the court of last resort on the subject, but the statute 
remains. And we take it that no provision in the Constitution, laws, 
or treaties of the United States is violated by a statute of the State 
prohibiting the license of the State to foreign corporations to do 
business within it, upon any condition whatever. The right of the 
State to refuse such license is absolute; and, being absolute, it 
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may be exercised at absolute discretion, not to be questioned or 
abridged, anywhere, under any pretense. It was within the ap- 
pellate jurisdiction of the Federal court to refuse effect to the agree- 
ment as ousting the jurisdiction of the Federal courts ; but it is not 
within ifs jurisdiction to ho!d foreign insurance companies entitled 
to licenss without the agreement. It can hold an insurance company 
uot bound by the agreement when madg, as repugnant to the Consti- 
tution and Jaws of the United States ; but it cannot excuse the agree- 
ment, 28 a condition precedent to license under the State statute. So 
far, the statute stands outside of its appellate jurisdiction—raising 
@ pure question of State policy and economy, in a matter within the 
absolute ;leasure of the State. Conceding the invalidity of the 
agreement, the statute still prohibits license within the mere discre- 
tion of the State, without the agreement ; and the statutory license 
cannot issue without it. In authorizing voluntary licenses with ab- 
solute rights to annex any condition to them, the State may exact 
agreements morally although not legally binding on the licenses. It 
may be presumed there is some sense of decency even among corpor- 
ations. It may be presumed that not every insurance company will 
voluntarily make such an agreement, a3 a condition of a voluntary 
and advantageous license, and then deliberately violate it, even with 
the sanction of the Supreme Court of the United States. In any 
view, such a violation is a scandalous breach of good faith, indicat- 
ing a disposition to bad faith in all the dealings of the company. 
And though the agreement be not ob‘igatory in law, yet has the State 
a right to trust to it, as obligatory in conscience ; and to refuse li- 
censes to all insurance companies refusing to execute it. In that 
view of it, the Federal court has no appellate jurisdiction over the 
statute ; and the declaration that it is unconstitutional was brutum ful- 
men. To that extent, at Jeast, the State retains power over foreign 
corporations seeking to do business within it. The statute is indeed 
inoperative to give validity to the agreement ousting the jurisdiction 
of the Federal courts. So the Supreme Court of the United States 
has decided. But it is operative to prescribe the conditions on which 
the State, in the exercise of its sovereign authority, sees fit to license 
foreign corporations within it. That is for this court, not that, to de- 
termine. No foreign insurance company need come here under the 
agreement ; coming, every foreign insurance company violating the 
agreement is guilty of a moral fraud upon the State. And in up- 
holding the statute to this extent against the extra-judicial diclum of 
the Supreme Court of the United States, we may quote in our own be- 
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half the language of one of the great chief justices of that court: “A 
sanction is claimed to a breach of trust, and a violation cf moral 
princ’p’e. In such a case, the mind submits reluctantly to the rule 
of law, and labor‘ously searches for something which shall reconcile 
that rule with what would seem to be the dictate of abstract injustice.” 
Hannay vs. Eve, 3 Cranch, 242. 

The provision in sec. 22 of chap. 56 of 1870, requiring the agree- 
ment as a condition of license, was alone before the court in Ins, 
Co. vs. Morse. And so far we have considered it by itself. But this 
writ is applied for, not under that section, but under chap. 64 of 
1872. And the two statutes, taken together, put the whole subject 
in a view which was not before the court in that case, and coull not 
properly be in any case of its appellate jurisdiction. The former stat- 
ute requires the agreement ; the lutter stutute provides for the revo- 
cation of any license issued, upon violation of the agreement. And, the 
agreement being invalid to oust the jurisdiction of the Federal courts, 
the two provisions together are equivalent to one, requiling the re- 
vocation of a license issued to a forcizn insurance company, upon its 
application to remove an action on its policy from a State to a Fed- 
erul cout. 

The statute extended to these foreign insurance companies the privi- 
lege of doing business in this State, on equal footing with domestic 
companies. Experience showed their power to harass the citizens 
of the State doing business with them, by removing actions on their 
policies from courts of the vicinsge, to distant and expensive tribu- 
nals. Hence the provisions of both s‘atutes. And, conceding to the 
fullest extent the right of removal of actions commenced, we can see 
no pretense for questioning the power of the State in the exercise of 
its absolate discretion on the subject, to revoke the license of a com- 
pany exercising the right. The State has power to make i's volun- 
tary license subject to forbearance of a right, and revocable upon its 
exercise. The right may survive the l'cense, but the license cannot 
survive its exercise. So, grants are sometimes made upon condition 
to forbear a right. It was for the authorities of the State alone to 
judge that the exercise of the 1izht is an abuse of the privilege of 
the license. With that question the Federal courts have no concern. 
They can hold, as they have, that the right exists impending actions ; 
but they have no jurisdiction over the question whether foreign cor- 
poratious, exercising the right, shall be permitted by the State to do 
business within it. That is matter of State policy, State law, State 
jurisdiction. 
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The distinction between the validity of the agreement, and the va- 
lidity of the statute, is readily illustrated. It is quite clear that the 
secretary of state takes no authority under the statute, to license a 
foreign insurance company not executing the agreement. That is a 
condition precedent to his authority. This court would assuredly re- 
fuse to compel him to act in disregard of the statute which confers 


: his authority. And we take it that the Supreme Court of the United 


States would hardly claim appellate jurisdiction to review our decis- 
ion, or to compel a State officer to act officially for the State, in dis- 
regard of the letter of his authority, on the ground that the agree- 
ment, when executed, is inoperative to oust the jurisdiction of the 
Federal court. 

It appears to us to be very plain that the statute of 1870 is a valid 
enactment ; that its validity was not involved in the decision of Ins. 
Co. vs. Morse ; that its validity as a limitation upon the issue of li- 
censes under State authority, was not within the appellate jurisdic- 
tion of the court ; and that the declaration in the opinion that it is 
repugnant to the Constitution and laws of the United States, and 
therefore void, is but an improvident and erroneous expression of 
the learned judge who delivered the opinion. With all due defer- 
ence, we may be permitted to say of it what Lord Mansfield said of a 
dictum of Chief Justice Holt: “That is obiter saying only; and not 
a resolution or determination of the court, or a direct solemn opinion 
of the great judge, from whom it dropped.” Saunderson vs. Rowles, 
4 Burr., 2064. 

The opinion proceeds to discuss the relations of foreign corpora- 
tions to the State in a scope wholly foreign to the judgment in the 
case, and in a tone inconsistent with decided cases in that court, and 
therefore, so far, of no authority there or here. It is sufficient for 
this case that that great tribunal has frequently and uniformly held 
that the corporations of one State have no right to migrate to another, 
there to exercise their franchises, except upon the assent of such 
other State, and that such assent may be granted upon such terms 
and conditions as the State granting it may think proper to im- 
pose. Ins. Co. vs. French, 18 How., 404; Paul vs. Virginia, 8 
Wall., 168; Ducat vs. Chicago, 18 Wall. 410; Ins. Co. vs. Massa- 
chusetts, ib., 566 ; Osborn vs. Mobile, 16 Wall., 479. 

Paul vs. Virginia was the case of an insurance company of New 
York, doing business in Virginia, under a statute of the latter State, 
prohibiting foreign insurance companies from doing business there, 
without license to be granted upon conditions precedent. It was de- 
cided as late as 1868, and the court uses this language : 
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“The corporation being the mere creation of local law, can have no 
legal existence beyond the limits of the sovereignty where created. 
As said by this court, in Bank of Augusta vs. Earle, 13 Pet., 519, 
‘It must dwell in the place of its creation, and cannot migrate to an- 
other sovereignty.’ The recognition of its existence even by other 
States, and the enforcement of its contracts made therein, depend purely 
upon the comity of those States—a comity which is never extended 
where the existence of the corporation or the exercise of its powers 
are prejudicial to their interests or repugnant to their policy. Hav- 
ing no absolute right of recognition in other States, but depending 
for such recognition and the enforcement of its contracts upon their 
assent, it follows, as a matter of course, that such assent may be 
granted upon such terms and conditions as those States may think 
proper to impose. They may exclude the foreign corporation entirely ; 
they may restrict its business to particular localities, or they may ex- 
act such security for the performance of its contracts with their citi- 
zens, as, in their judgment, will best promote the publicinterest. The 
whole matter rests in their discretion.” And this doctrine is expressly 
affirmed in Ducat vs. Chicago, a like case, in 1870. 

The doctrine is so sound in itself, and so many of the decisions of 
that court on other subjects would be disturbed or subverted by a de- 
parture from it, that we feel safe in holding it to be the settled law of 
the Federal Supreme Court, notwithstanding intimations to the con- 
trary in the opinion of Ins. Co. vs. Morse ; another reason for regard- 
ing these as not sufficiently considered, as is apt to be the case with 
all obiter dicta. 

V. But if we should be mistaken in all this ; if the provision of the 
statute of 1870 requiring the agreement be unconstitutional ; there is 
another view of case, in our judgment, conclusive of it. 

Morse vs. Ins. Co. was decided in 1874, and reported in 1875. The 
legislature of the State has since been in session, and there is no doubt 
that their attention was called to the decision. Yet, though they have 
since enacted at least one statute, chapter 300 of 1876, amending the 
general insurance laws, they have not repealed or modified the provi- 
sion requiring the agreement. This is a strong confirmation of our 
view, derived from the statute itself and its history, that the legisla- 
ture would not have adopted or retained the statute authorizing li- 
censes to foreign insurance companies, without the provision for the 
agreement. It is not an independent provision, to fall by itself. 

The other provisions of the statute in regard to license cannot be 
executed independently of it. It was evidently designed as a com- 
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pensation for the provisions authcrizing licenses—an inducement to 
them. And it is the settled doctiine of this court that, if it be un- 
constitutional, the whole statute authorizing l‘censes to foreign insur- 
ance companies isunconstitutional. Slauson vs. Racine, 13 Wis., 398 ; 
Lynch vs. Economy, 27 Wis., 69 ; State vs. Dousman, 28 Wis, 541. 

In that view of the statute, no license to foreign insurance com- 
panies would be authorized by law ; the secretary of state would have 
acted without color of authority in issuing the license in question ; 
the license would give no color of right to the insurance company to 
do business within the State ; and it would be our undoubted duty to 
compel the secretary to undo an official act, done without authority, 
an infringement upon the prerogatives of the State, and a usurpation 
of iis sovereign authority. 

VI. The return pleads in bar of the psremptory writ, an injunction 
of the Circuit Court of the United States for the Westein District of 
Wisconsin, issued upon a bill filed in that court by the iusurance com- 
pany against the secretary of state, restraining that officer from re- 
voking the license of the State to the insurance company, and the 
brief of the attorney general takes the position that the Federal court 
had jurisdiction of the bills ; and that jmisdiction of the subject mat- 
ter having first attached in that court, the jurisdiction of that court is 
exclusive of the jurisdiction of this. 

Upon the application to us for the alternative writ, the learned 
counsel for the relator made a statement, repeated cn both arguments 
without contradiction, which has left a very pa nful impression on our 
minds. He stated that as early as July, 1875, the petition for the al- 
ternative writ was filed, and the writ issued, and we think several, in 
one of the circuit courts of this State ; that upon the suggestion of 
the attorney general, in September, that the petition should, for con- 
venience, be withdrawn from that court and immediately filed in this, 
the relator’s counsel assented, withdrew the petition from the Circuit 
Court, and sent it to the attorney general to be at cnce filed in this 
court, according to the suggestion ; that the relator’s counsel under- 
stood it to be so filed here, and the alternative writ issued ; that it 
was not so filed ; but that in the meantime the proceeding was tiken, 
and the injunction issued in the Federal court, of which the relator’s 
counsel had no notice. It does not appear by the record of the pro- 
ceedings annexed to the return, that the secretary of state or the at- 
torney general appeared in the Federal court, or made any objection 
to the injunction. Indeed, the record implies that there was no such 
appearance or objection. As the facts, except, perhaps, the last, do 
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not appear of record, we are without power to act upon them ; but, 
if they are correctly s'ated, the present objection to our jurisdiction 
to issue the writ appears to us to come with an ill grace from the 
chicf law officer of the State. For it would be a grave encroachment 
upon the sovereign authority of the State, if State officers could so trans- 
fer judicial control over their official action for the State, and the pre- 
roga ive jurisdicii n of this court, to an inferior Federal cou:t. But 
it is quite certain that the Federal court has not jurisdiction to bind 
the State, or fo foreclose the authority of the State courts, on behalf 
of the State, over it own affairs, 

As originally adopted, the Federal Constitution extended the ju- 
dicial power «f the United States to controversies “between a State 
and citizens of avother State,” vesting in the Supreme Court of the 
United States original jurisdiction in all cases “in which a State 
shall be a party.” This grant of original jarisdiction in such cases 
to tat great court appeais to have been considered exclusive. Fed- 
eralist, No. 80 ; Story’s Const., sec. 1682 ; 1 Kent, 298 ; Georgia vs. 
Brailsford, 2 Dallas, 402 ; Cohens vs. Virginia, 6 Wheat., 264. 

The jurisdiction was properly intended to apply only to cases in 
which a State should be plaintiff. But it was held to embrace all 
controversies between States, whether plaintiffs or defendants, and 
citiz ns of cther Sates ; so far reducing a sovereign State to the 
condition of a private corporation. Chisholm vs. Georgia, 2 Dallas, 
419. This was probaby a surprise, certainly an offense, to most, if 
not ill, cf the S ates. Says Chancellor Kent: “The judicial power, 
os it «izira ly s'ood, extended to suits prosecuted against one of the 
Uniti d States by cit z.ns of another State, or by citizens or subjects 
ef any foreign State ; but the States were not willing to submit to be 
arr.igned as defendants before the Federal courts, at the instance of 
priv.t: pe:sons, le the cause of action what it might. The decision 
of the Supreme Comt of the United States, in the case of Chisholm 
vs. Georgia, supra, decided in 1793, in which it was adjudged that a 
Sta e was suable by citizens of another State, gave much dissat'sfac- 
tion, :nd the legislature of Georgia carried their opposition to open 
defi: n-e of the judicial authority. The inexpediency of the power 
apyewed so great that C_ngress, in 1794, proposed to the S ates an 
ani ndment to that part of the Constitution, and it was subsequently 
amended in this particular, under the provisions in the fifth a:ticle.” 
1 Keut, 296. 

Tue amendment is in these words: ‘‘The judicial power of the 
United States shall not be ccnstrued to extend in any suit in law or 








222 Report of Decisions. [March, 


equity, commenced or prosecuted against one of the United States 
by citizens of another State, or by citizens or subjects of any foreign 
State.” 

The manifest object of the amendment was to preclude the Federal 
courts from jurisdiction over a State, in any case, at the suit of pri- 
vate parties. And by all rules of construction, the prohibition should 
apply to all cases in which the interest of a State is so concerned 
that it ought otherwise to be a party. But the intent and letter of 
the amerdment have been greatly narrowed by the effect given to it 
by the decisions of the Supreme Court of.the United States. 

The Constitution designed that;court to be, as it is, a great national 
tribunal—a court of last resort on all questions of national character, 
and a court of dignity and authority unequaled by any tribunal 
known in modern history—not, perhaps, excepting the imperial cham- 
ber at Wetzlar, to which it has beencompared. Federalist, No. 80 ; 
Story’s Const.., sec. 1679; 1 Kent, 296. And yet that august tri- 
bunal has no general jurisdiction, but is essentially a court of defined 
and limited jurisdiction, original and appellate. We speak with pro- 
found deference to that court, in saying that it should be a matter of 
surprise to no jurist, to no student of history, that so august a tri- 
bunal, so constituted and limited, should have from the beginning 
proved impatient of the limited scope of its own authority, and that 
of the inferior Federal comts on which its own jurisdiction chiefly 
rests ; gradually and almost insensibly extending it, and signally il- 
lustrating the maxim, ampliarejurisdictionem. Its views of Federal ju- 
risdiction have always been aggressive. It has but illustrated a gen- 
eral human tendency, a common phase of judicial history, in grad- 
ually enlarging the letter of its jurisdiction by construction, until its 
jurisdiction by implication appears to exceed its jurisdiction by ex- 
press grant; until it appears to be loaded down and impeded, we 
might almost say overwhelmed, by excess of jurisdiction, presumably 
never contemplated by the framers of the Constitution. 

And it was, perhaps, hardly to be expected that an amendment to 
the Constitution, abolishing a jurisdiction originally granted by that 
instrument to Federal courts, would be kindly regarded by so great 
a court so constituted, or favorably construed for the prohibition and 
against the jurisdiction. So it has surely proved. 

The amendment appears first to have been before the court in Hol- 
lingsworth vs. Virginia, 3 Dallas, 378. The question was the effect 
of the amendment upon pending suits, and the court “delivered an 
unanimous opinion thatthe amendment being constitutionally adopted, 
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there could not be exercised any jurisdiction, in any case, past or fu- 
ture, in which a State was sued by the citizens of another State, or 
by citizens or subjects of any foreign State.” But afew years later, 
in a cause in which a State claimed an interest, but was not a party, 
the court used this language : 

“The right of a State to assert, as plaintiff, any interest it may 
have in a subject, which forms the matter of controversy between 
individuals, in one of the courts of the United States, is not affected 
by this amendment ; nor can it be so construed as to oust the court 
of its jurisdiction, should such a claim be suggested. The amend- 
ment simply provides that no suit shall be commenced or prosecuted 
against a State. The State cannot be made a defendant in a suit 
brought by an individual; but it remains the duty of the courts of 
the United States to decide all cases brought before them by citizens 
of one State against citizens of a different State, where a State is not 
necessarily a defendant. In this case the suit was not instituted 
against the State or its treasurer, but against the executrixes of 
David Rittenhouse for the proceeds of a vessel condemned in the 
court of admiralty, which were admitted to be in their possession. 
If the proceeds had been the actual property of Pennsylvania, how- 
ever wrongfully acquired, the disclosure of that fact would have pre- 
sented a case on which it was unnecessary to give an opinion ; but it 
certainly can never be alleged that a mere suggestion of title in a 
State to property, in possession of an individual, must arrest the pro- 
ceedings of the court, and prevent their looking into the suggestion, 
and examining the validity of the title.’ United States vs. Peters, 
5 Cranch, 115. It will be presently seen that the suggestion here 
thrown out is the seed of great growth of jurisdiction, inconsistent 
with the spirit of the amendment, if not with its letter. 

The amendment appears to have next come before the court in 
Cohens vs. Virginia, 6 Wheat., 264. The State had prosecuted the 
plaintiffs in error criminally in one of her courts, and there was 
judgment of conviction against them. They sued out a writ of error 
from the Federal Supreme Court to the State court against the 
State ; the State being defendant in error in that court. Notwith- 
standing the amendment, the court claimed jurisdiction of the cause, 
upon the ground that such a proceeding was not a suit within the 
meaning of the amendment, though it subjected the State to a judg- 
ment in that court, at the suit of a private party. And the court has 
hitherto adhered to that rule in numerous cases. 

In Osborn vs. Bank of the United States, 9 Wheat., 739, the court 
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thus states the question : “The direct interest of the State in the 
suit, a3 brought, is admitt2d ; and, hal it been in the power of the 
bank to make it a party, perbays no decree ought to have been pro- 
nounced in the cause until the State was before the court. But this 
was not in the power of the bank. The eleventh amendment of the 
Corst:tution has exempted a State from the suits of cit'zens of other 
States or aliens, and the very difficult question is to be decided, 
whether, in such a case, the court may act upon the agents em) loyed 
by the State, and on the property in their hands.” And the court 
thus states its conclus:on : ‘‘ It may, we think, be Jaid down as a rule 
which admits of no exception, that in all cases where jurisdiction de- 
pends on the party, it is the party named in the record. Conse- 
quently the eleventh amendment, which retains the jurisdiction 
grantel by the Covs'itution over suits against States, is, of necessity, 
limited to those sais in which a State is a party on the 1eco:d. 
The amendment has its full effect, if the Constitution be con:trued 
as it woull have been corstrued had the jurisdiction of the court 
never been extended to suits brought a against a State by the ci izens 
of another S'a‘e, or by a'iens. The State not being a party on the 
record, and the court having jurisdiction over those who are purties 
on the record, the true quesion is not ono of jurisdiction, but 
whether, in the exercise of its jurisdiction, the court ought to make a 
decree azainst the defendants ; whether they are to be considered as 
having a real interest, or as be‘ng only nominal parties.” ‘he court 
then preceeds to sow that the officers of the State, who were the 
parties to the record, were personally liable to the bank, and ticre- 
fore had a real personal interest—under the State, indeed, bat 
distinct from the interest of the State—and upcn that ground upheld 
the d:cree aga n t them. 

This is the leading case upon the subject. And it is very distin- 
guishable frcm the case before us, in which the secretary of stite has 
no intercst whatever ; is a mere nominal party, the State alone hav- 
ing the whcle intercsi in the subject ; a mere shadow of the State, 
set up for jurisdic ion agains’ the body over which jurisdict:on is pro- 
hilited by the Constitution. ~ 

The next case which we find is Governor of Georgia vs. Madrazo, 
1 Peters, 110. This was a case in admiralty, in which the goveraor 
of the St.t» intervened in behalf of the State, and the court us:s 
th's linguage : 

“Tn the case of Osborn vs. Bank of the United States, 9 Wheat. 
738, this questicm was brought more directly before the court. It 
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was argued with equal zeal and tilent, and decided on great delibera- 
tion. In that case the auditor and treasurer of the State were de- 
fendants, and the title of the State itself to the subject in contest was 
asserted. In that case the court said: ‘It may, we think, be laid 
down as a rule, which admits of no exception, that in all cases where 
jurisdiction depends on the party, it is the party named in the 
record.’ The comt added: ‘The State not being a party on the 
record, and the court having jurisdiction over those who are parties 
on the record, the true question is not one of jurisdiction, but 
whether, in the exercise of its jurisdiction, the court ought to make a 
decree against the defendants ; whether they are to be considered as 
having a real interest, or as being only nominal parties.’ 

“The information of the governor of Georgia professes to be filed 
on behalf of the State, and is, in the language of the bill, filed by 
the governor of Georgia on behalf of the State, against Brailsford. 

“Tf, therefore, the State was properly considered as a party in that 
case, it may be considered as a party in this. 

“The bill of Madrazo alleges that the slaves which he claims 
‘ were delivered over to the government of the State of Georgia, pur- 
suant to an act of the General Assembly of the said State, carrying 
into effect an act of Congress of the United States, in that case made 
and provided ; a part of the said slaves sold, as permitted by said 
act of Congress, and as directed by an act of the General Assembly 
of the said State, and the proceeds paid into the treasury of the said 
State, amounting to thirty-eight thousand dollars or more.” 

“The governor appears, and files a claim on behalf of the State, to 
the slaves remaining unsold, and to the proceeds of those which are 
sold. He states the slaves to be in possession of the executive, under 
the act of the legislature of Georgia, made to give effect to the act 
of Congress on the subject of negroes, mulattoes, or people of color, 
brought illegally into the United States; and the proceeds of those 
sold to have been paid in the treasury, and to be no longer under his 
control. 

“The case made, in both the libel and claim, exhibits a demand for 
money actually in the treasury of the State, mixed up with its gen- 
eral funds, and for slaves in possession of the government. It is not 
alleged, nor is it the fact, that this money has been brought into the 
treasury, or these Africans into the possession of the executive, by 
any violation of an act of Congress. The possession has been ac- 
quired by means which it was lawful to employ. 
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‘The claim upon the governor is as a governor ; he is sued, not by 
his name, but by his title. The demand made,upon him is not made 
personally but officially. The decree is pronounced, not against the 
person, but the officer, and appeared to have been pronounced 
against the successor of the original defendant; as the appeal bond 
was executed by a different governor from him who filed the infor- 
mation. In such a case, where the chief magistrate of a State is 
sued, not by his name, but by his style of office, and the claim made 
upon him is entirely in his official character, we think the State itself 
may be considered as party on the record. If the Siate is not a 
party, there is no party against whom a decree can be made. No 
person in his natural capacity is brought before the court as defend- 
ant. This not being a proceeding against the thing but against the 
person, a person capable of appeuring as defendant, against whom a 
decree can be pronounced, must be a party to the cause before a 
decree can be regularly pronounced. 

“ But were it to be admitted that the governor could be considered 
as defendant in his personal character, no case is made which jus- 
tifies a decree against him personally. He has acted in obedience to 
a law of the State, made for the purpose of giving effect to an act 
of Congress ; and has done nothing in violation of any law of the 
United States. 

“The decree is not to be considered as made in a ease in which the 
governor was a defendant, in his personal character ; nor could a 
decree against him in that character be supported. 

“This decree cannot be sustained as against the State, because, if 
the eleventh amendment to the Constitution does not extend to pro- 
ceedings in admiralty, it was a case for the original jurisdiction of the 
Supreme Court. It cannot be sustained as a suit, prosecuted not 
against the State, but against the thing, because the thing was not in 
possession of the District Court. 

“We are, therefore, of opinion that there is error in so much of the 
decree of the Circuit Court as directs that the said slaves libeled by 
Juan Madrazo, and the issue of the females now in custody of the 
government of the State of Georgia, or the agent or agents of the 
said State, be restored to the said Madrazo, as the legal proprietor 
thereof ; and that the proceeds of those slaves who were sold by order 
of the governor of the said State, be paid to the said Madrazo ; and 
that the same ought to be reversed ; but that there is no error in so 
much of the said decree as dismisses the information of the governor 
of Georgia, and the claim of William Bowen.” 
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Governor of Georgia vs. Madrazo was followed and affirmed in 
Kentucky vs. Dennison, Governor, 24 How., 66. This was an appli- 
cation for mandamus, by the governor of Kentucky against the gov- 
ernor of Ohio, within the original jurisdiction of the Supreme Court, 
to enforce the performance of an executive duty by the defendant 
governor. Of course the mandamus could not go to the State, but to 
its officer only. And the objection was taken that it was not a case 
between two States to give jurisdiction to the court under the Consti- 
tution. But the court holds: 

‘So, also, as to the process in the name of the governor, in his: 
official capacity in behalf of the State. 

“Tn the case of the governor of Georgia vs. Madrazo, 1 Pet., 110, 
it was decided that in a case where the chief magistrate of a State is 
sued, not by his name as an individual, but by his style of office, and 
the claim made upon him is entirely in his official character, the State 
itself may be considered a party on the record. This was a case 
‘ where the State was the defendant ; the practice, where it is plaintiff, 
has been frequently adopted of suing in the name of the governor in 
behalf of the State, and was, indeed, the form originally used, and 
always recognized as the suit of the State. 

“Thus, in the first case to be found in our reports, in which a suit 
was brought by a State, it was entitled, and set forth in the bill, as 
the suit of ‘the State of Georgia, by Edward Tellfair, governor of the 
said State, complainant, against Samuel Brailsford and others ; and 
the second case, which was as early as 1793, was entitled and set forth 
in the pleadings, as the suit of ‘his excellency Edward Tellfair, Esq., 
governor and commander-in-chief in and over the State of Georgia in 
behalf of the said State, complainant, against Samuel Brailsford and 
others, defendants.’ 

“The cases referred to leave no question open to controversy as to 
the jurisdiction of the court. They showthat * * * * it has 
also becn settled that where the State is a party, plaintiff or defendant, 
the governor represents the State, and the suit may be, in form, 
a suit by him as governor in behalf of the State, where the State is 
plaintiff, and he must be summoned or notified as the officer repre- 
senting the State, where the State is defendant. 

“We may, therefore, dismiss the question of jurisdiction without 
further comment, as it is very clear that if the right claimed by Ken- 
tucky can be enforced by judicial process, the proceeding by man- 
damus is the only mode in which the object can be accomplished.” 

What is said in Governor of Georgia vs. Madrazo, and in Kentucky 





SSS Se a a ee 


TSE 


Ss Sar ane ae es 


ese SS 


| 
i 


228 Report of Decisions. [March, 


vs. Dennison, of the governor of a State, applies equally to any other 
State officer, acting for the State virtute officii. The question is not 
one of the dignity of the office, but of the representation of the State 
pro hac vice. “In the application of this principle, there is no differ- 
ence between the governor of a State, and officers of a State of 
lower grade. In this respect there are upon a footing of equality.” 
Davis vs. Gray, 16 Wall., 203. 

The opinion of the court in Osborn vs. Bank, and Governor of 
Georgia vs. Madrazo, were both delivered by Marshall, C. J. ; and the 


- opinion in Kentucky vs. Dennison, by Taney, C. J.,—two of the most 


illustrious jurists known in the history of jurisprudence among the 
great English-speaking common-law peoples. Their doctrines were 
surely well and wisely considered, are entitled to the most profound 
deference, and not lightly to be overruled. And these cases are in 
entire accord upon two propositions, both conclusive of the question 
before us. 

1. That where a suit is prosecuted in a Federal court, by a private 
party against a State officer, in which the State has a direct interest 
but cannot be made a party, the officer himself must have an interest 
or liability in the subject matter, upon which the jurisdiction of the 
court can attach ; and, 

2. That where such a suit is prosecuted against a State officer hav- 
ing no such interest or liability, in his official capacity only, to affect 
a right of the State, the State is the real defendant within the prohi- 
bition of the amendment of the Constitution. 

These rules are vital. Where there is such an interest or liability 
of the officer personally, the jurisdiction of a Federal court might be 
held to attach against him personally, upon such interest or liability, 
without direct violation of the constitutional amendment prohibiting 
jurisdiction against the State. But when there is no such personal 
interest or liability of the officer, and the suit is against him in 
his official capacity only, for the purpose of reaching an interest or 
liability of the State, then jurisdiction attaches on the interest or lia- 
bility of the State, not of the officer ; theState is the real defendant, 
and the officer only a nominal defendant ; and jurisdiction is as mnch 
prohibited as if the State itself were defendant. To hold that juris- 
diction could, in such a case, be exercised against the State, in the 
person of its officer, would be a direct and mere evasion of the con- 
stitutional prohibition, which the judges of all courts, Federal and 
State, are sworn to support; which no judicial construction of any 
court can erase from the paramount law of the land. 
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The subject matter of Governor of Georgia vs. Madrazo came 
again before the court, ex parte Juan Madrazo, 7 Peters, 627, upon 
application to file a libel in admiralty against the State. The appli- 
cation was denied ; the chief justice saying of it: “It is a mere per- 
sonal suit against a State to recover proceeds in its possession, and in 
such a case no private person hasa right to commence an original suit 
in this court against a State. 

Osborn vs. Bank, Goveraor of Georgia vs. Madrazo, and Kentucky 
vs. Dennison, are so closely connected in principle that we have con- 
sidered them together, a little out of the order of the latter case. Be- 
tween Governor of Georgia vs. Madrazo and Kentucky vs. Dennison, 
another case came before the court and has its place in the reports, 
in which the jurisdictional question might have properly arisen. This 
is Dodge vs. Woolsey, 18 How., 331. It was the case of a bill filed 
in an inferior Federal court, by a private party, against a tax- 
collector of the State to restrain the collection of a State tax. 
Several questions were raised and passed upon by the court in that 
case, quite foreign to the question which we are considering. The 
jurisdictional question before us, arising under the amendment of the 
Constitution, appears not to have been raised at the bar or con- 
sidered by the court. The jurisdiction of the Federal courts over the 
subject matter in other respects is discussed ; but not the jurisdiction 
over the State officer, acting officially without interest, within the con- 
stitutional prohibition. It appears quite obvious that this question 
was altogether overlooked. Indeed the court says of the case of State 
Bank vs. Knoop, 16 How., 369: “It rules this in every particular : 
and to the opinion there given we have nothing to add, or anything 
to take away.” State Bank vs. Knoop did indeed involve the ques- 
tious passed upon in Dodge vs. Woolsey, but it was a writ of error to 
a State court, and could not possibly involve the jurisdiction of a Fed- 
eral court in an original suit, against a State officer, acting officially. 
The oversight is the more to be regretted, because the assumption of 
jurisdiction ia Dodge vs. Woolsey, disregards the two conditions be- 
fore noticed, as solemnly established in Osborn vs. Bank and Governor 
of Georgia vs. Madrazo, subsequently confirmed in Kentucky vs. Den- 
nison. But the rule applies to it, that a case which overlooks a point 
cannot be held to overrule cases expressly deciding the very points. 
And the positive rules of Osborn vs. Bank and Governor of Georgia 
vs. Madrazo must be held to survive the silence of Dodge vs. Woolsey. 
If this were otherwise, the negative authority of Dodge vs. Woolsey, 
on the question of jurisdiction, must be taken to be overruled by 
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the positive authority of the latter case of Kentucky vs. Dennison. 
Then comes Davis vs. Grey, 16 Wall., 203, where a receiver ap- 
pointed in a causes pending in an inferior Federal court filed his bill 
in the same court, against the governor and another officer of the 
State, to restrain them in executing the law of the State. The ques- 
tion of jurisdiction was raised and discussed by the court. And Mr. 
Justice Swayne, who delivered the opinion, says of the question : 

“A few remarks will be sufficient to dispose of the jurisdjctional 
objections as to the appellants. 

‘*In Osborn vs. The Bank, these things, among others, were de- 
cided : 

“ <1.) A Circuit Court of the United States, in a proper case in 
equity, may enjoin a State officer from executing a State law in con- 
flict. with the Cons!itution or a statute of the United States, when 
such execution will violate the rights of the complainant. 

““(2.) Where the State is concerned, the State should be made a 
party, if it could be done. That it cannot be done, is a sufficient 
reason for the omission to do it, and the court may proceed to decree 
against the officers of the State in all respects as if the State were a 
party to the record. 

‘**(3.) In deciding who were parties to the suit, the court will 
not look beyond the record. Making a State officer a party does 
not make the State a party, although her law may have prompted 
his action, and the State may stand behind him as the real party in 
interest. A State can be made a party only by shaping the bill ex- 
pressly with that view, as where individuals or corporations are in- 
tended to be put in that relation to the case. 

“Dodge vs. Woolsey, State Bank of Ohio vs. Knoop, Jefferson 
Branch Bank vé. Skelly, Ohio Life and Trust Company vs. Debolt, 
and the Mechanics’ & Traders’ Bank vs. Debolt, proceeded upon the 
same principles, and were controlled by that authority, with respect 
to the jurisdictional question arising in each of those cases as to the 
defendants.” 

And again, speaking of parties : “ We feel no difficulty in disposing 
of the case as it is presented in the record.” 

This case professes to follow Osborn vs. Bank ; but it is extraordi- 
nary that it takes no notice of the essential rule cited from that case, 
that defendant State officers, to give jurisdiction, must themselves 
bave an interest or liability in the subject matter. And it is more ex- 
traordinary still, that quoting several cases, with at best a very re- 
mote bearing on the question, the opinion makes no reference to 
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Governor of Georgia vs. Madrazo, or Kentucky vs. Dennison, with 
both of which the opinion is directly in conflict, as well as with the 
rale in Osborn vs. The Bank. And, with all due respect, we think 
it may be said of Davis vs. Gray, that, instead of following the well 
considered and established rules in Osborn vs. The Bank, Governor 
of Georgia vs. Madrazo, and Kentucky vs. Dennison, it rather fol- 
lows, presumably by inadvertence, the blind lead of Dodge vs. 
Woolsey, itself an incongruity, sandwiched in the reports between in- 
consistent decisions. 

We cannot think the vital principle established in Osborn vs. Bank, 
or the judgments in Governor of Georgia vs. Madrazo, and Kentucky 
vs. Dennison, overruled by Davis vs. Gray. .These cases are too 
solemn and of too high authority to be set aside sub silenlio. We 
cannot but think that they were overlooked ; the learned judge who 
-delivered the opinion, being misled by the unconsidered and unfor- 
tunate departure from those cases of Dodge vs. Woolsey. 

Woodruff vs. Trapnall, 10 How., 190 ; Curran vs. State of Arkan- 
sas, 15 How., 304; State Bank vs. Knoop, 16 How., 369 ; Ohio L. & 
T. Co. vs. Debolt, 16 How., 416 ; Bank vs. Debolt, 18 How., 380; and 
Bank vs. Skelly, 1 Black, 436, cited in the opinion to support jurisdic- 
tion in Davis vs. Gray, were all writs of error to the State courts, to 
be classed with Cohens vs. Virginia. And their authority for origi- 
nal jurisdiction in an inferior Federal court is not perceived. And 
it may be said in passing, that the learned judge who delivered the 
opinion was in error in saying that in Woodruff vs. Trapnall, a writ 
of mandamus was issued to the proper representative of the State. 
The judgment of the Supreme Court of the State was simply reversed 
in the usual form. So in Curran vs. Arkansas, the judgment of the 
State court was reversed ; the Federal Supreme Court s'mply follow- 
ing the State Supreme Court in holding that such a suit would lie 
against the State, by her own law, in her own courts. 

When the decisions of a State court vary in interpreting State 
law, the Supreme Court of the United States makes its own election 
which it will follow. Gelpecke vs. Dubuque, 1 Wall., 175. We may, 
with profound respect, presume here upon the like right of choice ; 
and we prefer to hold the rules in Osborn vs. Bank, Governor of 
Georgia vs. Madrazo, and Kentucky vs. Dennison, as the more au- 
thoritative and well considered cases to settle the law of that court, 
unless expressly overruled. When adjudications so solemn and so 
well considered are disregarded or forgotten in the court, none of us 
may presume to say Jndignor; but surely all of us should recall 
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sounder and safer principles established in that great court. Quan- 
doque bonus dormitat Homerus. 

And the rules established in Osborn vs. Bank, Governor of i Ohusaitite 
vs. Madrazo, and Kentucky vs. Dennison, exclude jurisdiction of the 
Federal court of the bill and injunction pleaded by the secretary of 
state in this case. 

Our conclusion would not be different if we were to accept Davis 
vs. Gray, as overruling the earlier cases, and establishing a different 
rule. For that case does not go the length—no case which we have 
been able to find in that court does—of holding that the State would 
be bound, in the exercise of its authority, by the proceeding of the 
Federal court against its officer. Conceding the power of the Fed- 
eral court to bind the officer, a8 between him and the plaintiff who 
sues him, the constitutional amendment absolutely prohibits it from 
binding the State, as against either the plaintiff or its own officer. 
In such a case the private party seeking his remedy against the offi- 
cer must be content with that, valeat quantum. He can have none 
against the State, or binding the State, or binding the officer against 
the State. Against the authority of the State over its owr officer, 
against the officer’s duty to the State, Federal process in such a 
case can avail nothing. It is more than the case of one not bound 
by a judgment, because not a party. It is not the case of one with- 
out the jurisdiction of the court, but of one above the jurisdiction. 
It is the case of a sovereign State, over which the charter creating 
the Federal courts, for grave political reasons, prohibits jurisdiction 
in such cases, has abrogated the jurisdiction once improvidently gran- 
ted. It would be a singular perversion of all judicial rule, to hold 
that the State could not be bound as a party, but is bound without 
being a party. And it would be a simple nullification of the consti- 
tutional amendment, to hold the State in any way bound by the judg- 
ment of a Federal court against its officer, at the suit of a private 
party. That would be, not judicial construction, not judicial stretch 
of jurisdiction, but judicial revolution. 

And it would involve the singular absurdity that, while the orig- 
inal Constitution, which expressly gave jurisdiction at the suit of pri- 
vate parties against a sovereign State, confined such jurisdiction to 
the Supreme Court of the United States—a court worthy of such ju- 
risdiction, if any Federal court could be—the amendment prohibiting 
such jurisdiction in any Federal court would subject a sovereign 
State, in the person of its officer, and the administration of the State 
government, to the process of any petty Federal court which Congress 





1877. ] State vs. Doyle. 233 | 


might see fit to establish, at the suit of any vagabond citizen or cor- 
poration of another State, doing business in it. 

We abide by the letter and spirit of the Constitution. Unfortu- 
nately, many things in its administration are tending toward central- 
ization, which the history and temper of the American people give 
grave warning might be closely followed by disintegration. The in- 
tegrity of the Union has been tried. The integrity of the States is 
on trial. Much rests upon the moderation and forbearance of the 
Federal courts ; as much perhaps upon the firmness of the State 
courts refusing to abdicate State authority in State matters, to as- 
sumption of Federal jurisdiction. We will faithfully try to do our 
part. In refusing at the last term to assume a jurisdiction properly 
belonging to the Federal courts, we had occasion to say, and we now 
repeat : 

“Tt is perhaps unfortunate that the Federal Constitution left any 
ground for concurrent jurisdiction of the Federal and State courts. 
It has led to some mischievous confusion of adjudication, and some 
vicious usurpation of jurisdiction, by both Federal and State courts. 
In this day, this is a great and growing evil, and we propose in this 
State, for the sake of judicial order and of the integrity cf the Fed- 
eral and State governments, to do what we may toward confining the 
courts of the State to State jurisdiction, and the courts of the United 
States to Federal jurisdiction.” Bromley vs. Goodrich, supra. 

VIL. Had the Federal court had jurisdiction of the bill and injune- 
tion pleaded by the secretary to bind the State, it could not avail 
him in this case, because the license in force when the bill was filed 
and the injunction issued, has expired by its own limitation ; and it 
is only to that license that the injunction can relate. The injunction 
is indeed very loose and general; literally broad enough to restrain 
the secretary from revoking any license to the insurance company for 
any cause, for all time. But it must receive a reasonable construc- 
tion, and be confined to the things and the condition of things exist- 
ing when issued. When the license existing at the time the bill was 
filed expired, the injunction was spent. The secretary might have 
found ground for refusing a new license, dehors all matters pleaded 
in the bill ; or the legislature might have repealed or modified the 
statute authorizing the license. The new license, therefore, created a 
new relation with the State, though it may have been but the re- 
newal of an old relation which had expired by limitation ; and the 
Federal court which issued the injunction could hardly have intended, 
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certainly had in any view no authority, to bind the defendant for all 
time, outside of the actual condition of things pleaded in the record, 
or in new relations between the parties. Even Federal jurisdiction, 
where it attaches, is not so comprehensive or prospective. 

VIII. The writ in this case will issue, in the right of the State, at 
any hazard to its officer. We apprehend, however, that there will be 
none. The State officer is bound to obey the State authority. And 
if any one, to be found within the State, should molest any officer of 
the State for obeying the process of this court, in the administration 
of the Sfate government, and the fact should be properly brought be- 
fore us, we think we should be able to afford ample and summary 
remedy. 

We regard this matter as a grave attempt to baffle State authority 
in the administration of the State affairs, in a way to be a temptation 
for the use of asomewhat injudicial adjective. And we are thoroughly 
in earnest, as is our duty under our oaths, to enforce State author- 
ity, in State affairs, over State officers, and on foreign corporations 
who come here ex gratia of State law, and then set the law at defiance. 
We mean to suffer no trifling here. The writ must be so framed that 
the secretary not only shall promptly revoke the existing license, but 
shall refrain from granting any other license to the insurance com- 
pany for three succeeding years; and that he certify the revocation 
to this court within twenty-four hours after service of the writ upon 
him. 

Let the writ issue at once, in accordance with this opinion. 
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SUPREME COURT OF MISSISSIPPI. 


GERMANIA FIRE INS. ”) 


vs 
JOHN R. FRANCIS.* ! 


Where an action was removed from a State to a Federal court, under a mistaken 


impression of the party, shared in by the judges of the two courts, that such 
right of removal existed ; 


Held, that the action in the State court was not discontinued by the removal, and 


the plaintiff, on discovering his error, had a right to continue its prosecution 
there. 


The statutes of Mississippi requiring no entry of formal continuances, a technical 
discontinuance cannot result from a chasm in the proceedings. 

The plaintiff cannot complain of an error in the rulings from which he suffered no 
injury. 

The insured kept a dry goods and grocery store at A., where the insurance was 
effected through a local agent. 


Held, that it was not error to exclude the testimony of experts as to the meaning 
of the terms, ‘dry goods” and ‘‘ groceries” in the policy where the witnesses 
did not speak of the import of those terms at A. It might be the duty of the 
court to instruct as a matter of law, that the terms as used include such goods 
and merchandise as are usually kept in such stores as are called ‘‘ dry goods 
and grocery stores” at the place where the insured did business. 

Judgment affirmed. 


J. I. Harrison, of Columbus, Miss., and Houston & Reynotps, 
and Samuet B. Paut, of Aberdeen, Miss., for Plaintiff in Error. 

Guotson & Hooper, of Aberdeen, Miss., and R. N. Bisuor, of Paris, 
Ill., for Defendant in Error. 


CampseLl, J. 
It is earnestly contended by counsel for plaintiff in error, that 
Francis caused his action to be discontinued, by procuring an order 
for its removal from the Circuit Court of Monroe County, where he 
had instituted it, to the District Court of the United States, at 


* Decision rendered April Term, 1876. To be reported in 52 Miss. 
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Oxford, and taking the papers of the case from the clerk’s office of 
the Circuit Court of Monroe County, whereby all trace of the case 
was removed from the Circuit Court of Monroe, and the case lost 
sight of in said Circuit Court for three and one half years, during 
which Francis was prosecuting his case in the said District Court to a 
judgment against plaintiff in error, and defending a writ of error to 
said judgment in the Supreme Court of the United States, which 
revers:d said judgment, and remanded the cause to the said District 
Court, with directions to the Circuit Court of Monroe, in which it 
was begun, and in which, after this lapse of time, it was again 
docketed and papers refiled, and the venue changed to Lee County. 

We have carefully examined the authorities cited by counsel, and 
have fully considered the question, and conclude that the action was 
not discontinued by the removal of it to the United States court, and 
its disappearance from the State court while it was being litigated in 
the Federal court. There was certainly no voluntary dismissal or aban- 
donment of his cause by Francis, and we are not disposed to hold that 
his mistake in supposing that he had the right to remove his cause 
to the United States court, shared in by the judge of the Circuit 
Court, and the District Court of the United States, and the delay 
which ensued in the prosecution of his cause, had the legal effect to 
discontinue the action. The right to remove a cause from a State 
court to the United States court exists in certain states of a case, as 
provided by acts of Congress, and it would be a strange result that 
one who thought his case embraced in these acts, and who sought to 
avail himself of what he thought his right, should suffer the penalty of 
a loss of his action in the State court, when it was subsequently dis- 
covered that he, and the State judge, and United States judge, were in 
error in regarding the cause as removable. We think it like a writ 
of error which a plaintiff should prosecute to any interlocutory judg- 
ment of the Circuit Court, which, though not maintainable, might 
have the effect to delay action in the Circuit Court, and prevent any 
step in the cause there, and would, when dismissed, have the effect 
to remit the case to the Circuit Court, which could and would pro- 
ceed with it as though no interruption of the proceedings had oc- 
curred. 

Where a State court grants an application for removal of a cause 
to a United States court it is a declension to proceed further in the 
cause ; but when it is ascertained that the order of removal was im- 
proper, and that the United States court has not jurisdiction, the 
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cause revives in the State court, and should be proceeded with as 
though no order of removal had been made. 

An order for removal in a case not embraced by act of Congress is . 
void, and has no effect in legal contemplation, and although its practi- 
cal effect may be an interruption, improperly, of the prosecution of 
the cause in the State court, the cause is to be considered as having 
been all the time pending in the State court, which delay to see if the 
United States court would take jurisdiction, and finding it would not 
proceed to try the case, thus remitted to it as though no interruption 
had occurred. 

The act of Congress, approved March 2, 1867, under which this 
case was removed, provides that, when the petitioner for removal 
shall do what is prescribed in order to a removal of his cause to the 
United States court, it shall be the duty of the State court to accept 
the surety and proceed no further in the suit. 

Acting on the idea that the cause was one proper to be removed 
to the United States court, the Circuit Court of Monroe County de- 
termined to “proceed no further in the suit,” and did not until it 
found that the United States court had no jurisdiction of the case, 
when it proceeded further, and rightfully, as we have said. Discon- 
tinuance at common law was a failure to continue the cause regularly 
from day to day, or term to term, between the commencement of the 
suit and final judgment, and if there was any lapse or want of con- 
tinuance, the parties were out of court, and the plaintiff had to begin 
anew. The plaintiff having left a chasm in the proceedings of his 
cause, the defendant was no longer bound to attend. 

Discontinuance resulted from the necessity for continuances to be 
formally entered. As our statute dispenses with the necessity for 
the entry of formal continuances in order to keep a case in court, 
and requires the attendance of the defendant, it is not perceived that 
there can be in this State such a thing as a technical discontinuance, 
whereby a plaintiff will be out of court because of a chasm in the 
proceedings of his cause. (Sec.) 679, Code of 1871, declares that an 
action shall be discontinued if the representative of a deceased plain- 
tiff shall not appear, and become a party to such action by the second 
term after the death of such party shall have been suggested on the 
record ; but the discontinuance here spoken of is rather a nonsuit to 
which the discontinuance was similar. 3 Black. Com., p. 296. It is 
@ dismissal of the case because it is not prosecuted. It entitles de- 
fendant to be relieved from further attendance if a representative of 
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the deceased plaintiff shall not appear and become a party at the 
second term after suggestion on the record of the death of the 
plaintiff. 

' ‘We do not think plaintiff in error suffered any prejudice from the 
ruling of the Circuit Court on the pleadings, for under the issues 
joined, it got the benefit of every possible inquiry it desired to make. 
We think the demurrer was improperly sustained to some of the six- 
teen pleas of defendant below, but as we cannot see that any injury was 
done by reason of this, we think it was an error of which plaintiff in 
error cannot complain. V. and M.R R. Co. vs. Ragdale, 46 Miss., 
458 ; Wilkinson vs. Cook, 44 Miss., 367. 

We think no error was committed by the court in excluding testi- 
mony. The depositions of experts to prove the meaning of the terms 
“ dry goods” and “groceries,” in the policy of insurance, were prop- 
erly excluded, if for no other reason because the witnesses did not 
speak of the import of those terms at Aberdeen, where the policy was 
effected. 

The question was what was the meaning of these terms as used by 
the contracting parties—a merchant keeping a store of dry goods and 
groceries in Aberdeen, and the insuramce company effecting the in- 
surance through its local agent there. As we hold the depositions 
were properly excluded for the reason stated, we forbear to say 
whether the testimony would have been admissible if it had been di- 
rected to the question of the understanding of such terms at Aber- 
deen. Perhaps it would be the duty of the court to tell the jury as 
matter of law that the terms “ dry goods” and “ groceries,” as used 
in such policy, include all such goods and merchandise as are usually 
kept in such stores as are called dry goods and grocery stores, at the 
place where the insured did business. We think some error was com- 
mitted by the Circuit Court in its action on the thirty-seven instruc- 
tions prayed by the parties to be given to the jury, but while particu- 
lar instructions may be singled out and criticised, it is quite clear 
that plaintiff in error has nothing to complain of in the matter of in- 
structions. If the court erred in refusing four out of the twenty-eight 
instructions asked by plaintiff in error, it abundantly cured the evil 
by giving twenty-four strongly expressed instructions for it, which 
gave defendant below (plaintiff here, ) the full benefit of every princi- 
ple which learning and ingenuity could evoke to aid its defense. 
We will not disturb the verdict. It is not manifestly wrong. We 
cannot say it is wrong at all. The case was fairly tried on the issues 
between the parties. 
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Justice seems to have been done, and looking to the whole record, 
we can see no error for which the judgment should be disturbed, and 
it is accordingly affirmed. 


UNITED STATES CIRCUIT COURT. 
EASTERN DISTRICT OF MISSOURI. 


Ocrozer Term, 1876. 


LOVELL versus ALLIANCE LIFE INS. CO.* 


Missouri statute as to representations in policies of life insurance comprehends all 
representations, whether technical representations or warranties. 


The action was brought on a policy for $10,000. The defendant 
answered that by the terms of the policy, the application with all the 
statements therein became a part of the policy, and each and every 
representation made in obtaining the policy were warranties ; that 
among other representations made by the assured, he stated that 
neither of his parents had ever had consumption, while in truth his 
mother had died of that disease ; and that such representation was a 
warranty and avoided the policy. The plaintiff demurred on the 
ground that the policy sued on was executed in Missouri, and after 
the passage of the act of March 23, 1874, (Laws of 1874, p. 89,) which 
enacts that “no misrepresentation made in obtaining or securing a 
policy of insurance on the life or lives of any person or persons shall 
be deemed material, or under the policy void, unless the matter mis- 
‘represented shall have actually contributed to the contingency or 





* From the Central Law Journal. The clerk of the U. 8. C. C., writes as follows, concerning 
these two cases.—Ep. Ins. L, J. 


Sr. Louris, November 24, 1876. 
No written opinions were filed in Lovell vs. Alliance Insurance Company, or in Wilson vs. Life 
Association America, Reports of oral opinions were published in St, Louis Central Law Journal. 
Respectfully, etc., M. M., Price. 
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event on which the policy is to become due and payable ; and whether 
it so contributed in any case, shall be a question for the jury ;” and 
that the defendant had failed to allege that the matter complained of 
in any way contributed to the death of the assured. The court held 
(1,) that the application having been made in Missouri, and the policy 
delivered and the premium paid here, that it was a Missouri contract ; 
(2,) that the act comprehended in its terms all representations made 
in obtaining the policy, whether they were technical representations 
or warranties. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


WILSON versus LIFE ASSOCIATION OF AMERICA.* 


Declarations of insured subsequent to policy are not admissible where the contract 
is that of the wife of insured. 


In the case of Wilson vs. Life Association of America, in the 
United States Circuit Court for the Eastern District of Missouri, be- 
fore Mr. District Judge Treat, the question arose whether the declara- 
tions of the assured made after the insurance had beer effected, as to 
facts existing prior to the date of the policy, touching his health or 
family history, could be heard in evidence. The policy was procured 
on the life of J. R. Wilson for the benefit of his wife and children. 
It concluded as follows: “ Signature of the person for whose benefit 
the insurance is applied for : Letitia Virginia Wilson and my children, 
by J. R. Wilson. Signature of the person whose life is proposed 
to be insured: J. R. Wilson.” The learned judge ruled that the 
declarations were not admissible, because the contract was the con- 
tract of the wife, and not that of the husband. 


' © See foot-note on preceding page. 





